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AMENDMENTS TO THE PURE FOOD AND DRUGS ACT. 



Committee on Agriculture, 

House of Representatives, 
Washinton, D. C, Monday, October 27, 1919. 

The committee this day met, Hon. Gilbert N. Haugen (chairman) 
presiding. 

The Chairman. The committee will come to order. The committee 
lias been called together this morning for the purpose of considering 
amendments to the food and drugs act, more especially those having 
for their object the protection of the public against deception in re- 
gard to the matter of the appearance of packages and containers. 

The chair lays before the committee for its consideration H. R. 
8954, which is as follows: 

[U. R. 8954, Sixty-sixth Congress, first session.] 

A BILL To further amend section 8 of an act entitled "An act for preventing the 
manufacture, sale, or transportation of adulterated or misbranded or poisonous or 
deleterious foods, drugs, medicines, and liquors, and for regulating traffic therein, and 
for other purposes," approved June 30, 1906, and amended by the act approved March 
3, 1913. 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 8 of an act entitled 
"An act for preventing the manufacture, sale, or transportation of adulterated 
or misbranded or poisonous or deleterious foods, drugs, medicines, and liquors, 
and for regulating traffic therein, and for other purposes," approved June 30, 
1906, and amended by the act of March 3, 1913, be, and the same is hereby, 
amended in the following particulars: 

By adding in said section 8, after paragraph 3 in the case of food, the 
following paragraph : 

" Fourth. If in package form and irrespective of whether or not the quantity 
of the contents be plainly and conspicuously marked on the outside of the 
package in terms of weight, measure, or numerical count as provided in the 
preceding paragraph, the package, with guilty intent and for fraudulent pur- 
poses, be not filled with the food it purports to contain: Provided, however. 
That reasonable variations and tolerances shall be established by rules and 
regulations made in accordance with the provisions of section 3 of this act." 

In the paragraph heretofore designated " fourth," in the case of food, of 
said section 8, by striking out the word " Fourth " at the beginning of said 
paragraph and inserting in lieu thereof the word " Fifth," so that, when 
amended, said paragraph will read : 

" Fifth. If the package containing it or its label shall bear any statement, 
design, or device regarding the ingredients or the substances contained therein, 
which statement, design, or device shall be false or misleading in any par- 
ticular: Provided, That an article of food which does not contain any added 
poisonous or deleterious ingredients shall not be deemed to be adulterated or 
misbranded in the following cases : 

" (1) In the case of mixtures or compounds which may be now or from time 
to time hereafter known as articles of food, under their own distinctive names, 
and not an imitation of or offered for sale under the distinctive name of an- 
other article, if the name be accompanied on the same label or brand with a 
statement of the place where said nrtlcle has been manufactured or produced. 
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" (2) In the case of articles labeled, branded, or tagged so as to plainly 
indicate that they are compounds, Imitations, or blends, and the word 'com 
pound,' • imitation,' or 'blend,' as the case may be, is plainly stated on the 
package in which it is offered for sale : Provided, That the term ' blend ' as 
used herein shall be construed to mean a mixture of like substances, not ex- 
cluding harmless coloring or flavoring ingredients used for the purpose of color- 
ing and .flavoring only: And provided further, That nothing in this act shall 
be construed as requiring or compelling proprietors or manufacturers of pro- 
prietary foods which contain no unwholesome added ingredients to disclose their 
trade formulas, except in so far as the provisions of this act may require to 
secure freedom from adulteration or misbranding." 

In said section 8, at the end of paragraph 2, in the case of food, by striking 
out the period, inserting in lieu thereof a semicolon, and adding the following 
clause : " or if it be in a container purposely and fraudulently and with guilty 
intent made, formed, or shaped so as to deceive or mislead the purchaser as to 
quantity, quality, size, kind, or origin of the food therein," so that said para- 
graph 2 will, when amended, read as follows : 

" Second. If it be labeled or branded so as to deceive or mislead the pur 
chaser, or purport to be a foreign product when not so, or if the contents of 
the package as originally put up shall have been removed in whole* or in part 
and other contents shall have been placed in such package, or if it fail to bear 
a statement on the labei of the quantity or proportion of any morphine, opium, 
cocaine, heroin, alpha or beta eucaine, chloroform, cannabis indica, chloral hy- 
drate, of acetanilide, or any derivative or preparation of any of such substances 
contained therein ; or if it be in a container made, formed, or shaped so as to de- 
ceive or mislead the purchaser as to quantity, quality, size, kind, or origin of 
the food therein." 

For the convenience of the committee, the pure food and drugs act 
will be inserted in the printed hearings. 

THE FOOD AND DBUGS ACT, JUNE 30, 1906, AS AMENDED AUGUST 23, 1912. 

AN ACT For preventing the manufacture, sale, or transportation of adulterated or mis- 
branded or poisonous or deleterious foods, drugs, medicines, and liquors, and for regu- 
lating traffic therein, and for other purposes. 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That is shall be unlawful for any person 
to manufacture within any Territory or the District of Columbia any article of 
food or drug which is adulterated or misbranded, within the meaning of this 
act ; and any person who shall violate any of the provisions of this section shall 
be guilty of a misdemeanor, and for each offense shall, upon conviction thereof, 
be fined not to exceed $500 or shall be sentenced to one year's imprison- 
ment, or both such fine and imprisonment, in the discretion of the court, and 
for each subsequent offense and conviction thereof shall be fined not less than 
$1,000 or sentenced to one year's imprisonment, or both such fine and imprison- 
ment, in the discretion of the court 

Sec. 2. That the introduction into any State or Territory or the District of 
Columbia from any other State or Territory or the District of Columbia, or 
from any foreign country, or shipment to any foreign country of any article of 
food or drugs which is adulterated or misbranded, within the meaning of this 
act, is hereby prohibited; and any person who shall ship or deliver for ship- 
ment from any State or Territory or the District of Columbia to any other 
State or Territory or the District of Columbia, or to a foreign country, or who 
shall receive in any State or Territory or the District of Columbia from any 
other State or Territory or the District of Columbia, or foreign country, and 
having so received, shall deliver, in original unbroken packages, for pay or 
otherwise, or offer to deliver to any other person, and such article so adulter- 
ated or misbranded within the meaning of this act, or any person who shall 
sell or offer for sale in the District of Columbia or the Territories of the United 
States any such adulterated or misbranded foods or drugs, or export or offer 
to export the same to any foreign country, shall be guilty of a misdeameanor, 
and for such offense be fined not exceeding $200 for the first offense, and upon 
conviction for each subsequent offense not exceeding $300 or be imprisoned 

>t exceeding one year, or both, in the discretion of the court : Provided, That 
article shall be deemed misbranded or adulterated within the provisions 
this act when intended for export to any foreign country and prepared or 
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packed according to the specifications or directions of the foreign purchaser 
when no substance is used in the preparation or packing thereof in' conflict 
with the laws of the foreign country to which said article is intended td be 
shipped ; but if said article shall be in fact sold or offered for sale for domestic 
use or consumption, then this proviso shall not exempt said article from the 
operation of any of the other provisions of this act. 

Sec. 3. That the Secretary of the Treasury, the Secretary of Agriculture, and 
the Secretary of Commerce and Labor shall make uniform rules and regulations 
for carrying out the provisions of this act, including the collection and examina- 
tion of specimens of foods and drugs manufactured or offered for sale in the 
District of Columbia, or in any Territory of the United States, or which shall 
be offered for sale in unbroken packages in any State other than that in which 
they shall have been respectively manufactured or produced, or which shall be 
received from any foreign country, or intended for shipment to any foreign 
country, or which may be submitted for examination by the chief health, food, 
or drug officer of any State, Territory, or the District of Columbia, or at any 
domestic or foreign port through which such product is offered for interstate 
commerce, or for export or import between the United States and any foreign 
port or country. 

Sec. 4. That the examinations of specimens of foods and drugs shall be made 
in the Bureau of Chemistry of the Department of Agriculture or under the 
direction and supervision of such bureau for the purpose of determining from 
such examinations whether such articles are adulterated or misbranded within 
the meaning of this act; anddf it shall appear from any such examination that 
any of such specimens is adulterated or nfisbranded within the meaning of 
this act the Secretary of Agriculture shall cause notice thereof to be given to 
the party from whom such sample was obtained. Any party so notified shall 
be given an opportunity to be heard under such rules and regulations as may 
be prescribed as aforesaid, and if it appears that any of the provisions of 
this act have been violated by such party, then the Secretary of Agriculture 
shall at once certify the facts to the proper United States district attorney, 
with a copy of the results of the analysis or the examination of such article 
duly authenticated by the analyst or officer making such examination under 
the oath of such officer. After judgment of the court notice shall be given 
by publication in such manner as may be prescribed by the rules and regula- 
tions aforesaid. 

Sec. 5. That it shall be the duty of each district attorney to whom the 
Secretary of Agriculture shall report any violation of this act or to whom any 
health or food or drug officer or agent of any State, Territory, or the District 
of Columbia shall present satisfactory evidence of any such violation to cause 
appropriate proceedings to be confmenced and prosecuted in the proper courts 
of the United States without delay for the enforcement of the penalties as 
in such case herein provided. 

Sec. 6. That the term " drug " as used in this act shall include all medicines 
and preparations recognized in the United States Pharmacopoeia or National 
Formulary for internal or external use* and any substance or mixture of sub- 
stances intended to be used for the cure, mitigation, or prevention of disease of 
either man or other animals. The term " food " as used herein shall include 
all articles used for food, drink, confectionery,* or condiment by man or other 
aniitfals whether simple, mixed, or compound. 

Sec. 7. That foe the purposes of this act an article shall be deemed to be 
adulterated : 

In case of drugs : 

First. If, when a drug is sold under or by a name recognized in the United 
States Pharmacopoeia or National Formulary, it differs from the standard of 
strength, quality, or purity as determined by the test laid down in the United 
States Pharmacopoeia or National Formulary official at the time of investiga- 
tion: Provided, That no drug defined in the United States Pharmacopoeia or 
National Fornfulary shall be deemed to be adulterated under this provision 
if the standard of strength, quality, or purity be plainly stated upon the bottle, 
box, or other container thereof, although the standard may differ from that 
determined by the test laid down in the United States Pharmacopoeia or 
National Formulary. 

Second. If its strength or purity fall below the professed standard or quality 
under which it is sold. 
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In the case of confectionery: 

If It contain terra alba, barytes, talc, chrome yellow, or other mineral sub- 
stance or poisonous color or flavor or other Ingredient deleterious or detrimental 
to health, or any vinous, malt, or spirituous liquor or compound or narcotic* 
drug. 

In the case of food : 

First. If any substance has been mixed and packed with it so as to reduce 
or lower or injuriously affect Its quality or strength. 

Second. If any substance has been substituted wholly or in part for the 
article. 

Third. If any valuable constituent of the article has been wholly or in part 
abstracted. 

Fourth. If it be mixed, colored, powdered, coated, or stained In a manner 
whereby damage or inferiority is concealed. 

Fifth. If it contain any added poisonous or other added deleterious ingredient 
which may render such article injurious to health: Provided, That when in 
the preparation of food products for shipment they are preserved by any 
external application applied in such manner that the preservative is nec- 
essarily removed mechanically or by maceration in water or otherwise, 
and directions for the removal of said preservative shall be printed on 
the covering or the package, the provisions of this act shall be construed as 
applying only when said products are ready for consumption. 

Sixth. If it consists in whole or in part of a filthy, deconfposed, or putrid 
animal or vegetable substance, or any portion of an animal unfit for food, 
whether manufactured or not, or if it is the product of a diseased animal or 
one that has died otherwise than by slaughter. 

Sec. 8. That the term " misbranded " as used herein shall apply to all drugs 
or articles of food or articles which enter into the composition of food the 
package or label of which shall bear any statement, design, or device regarding 
such article, or the ingredients or substances contained therein which shall 
be false or misleading in any particular, and to any food or drug product 
which is falsely branded as to the State, Territory, or country in which it is 
manufactured or produced. • 

That for the purposes of this act an article shall also be deemed to be mis- 
branded : 

In case of drugs: 

First. If it be an imitation of or offered for sale under the name. of another 
article. 

Second. If the contents of the package as originally put up shall have been 
renfoved in whole or in part and other contents shall have been placed in 
such package, or if the package fail to bear a statement on the label of the 
quantity or proportion of any alcohol, morphine, opium, cocaine, heroin, alpha 
or beta eucaine, chloroform, cannabis indica, chloral hydrate, or acetanilide, 
or any derivative or preparation of any such substances contained therein. 

Third. If its package or label shall bear or contain any statement, design, 
or device regarding the curative or therapeutic effect of such article or any 
of the ingredients or substances contained therein which is false and fraudulent. 

In the case of food: 

First. If it be an imitation of or offered for sale under the distinctive name 
of another article. 

Second. If it be labeled or branded so as to deceive or mislead the purchaser 
or purport to be a foreign product when not so, or if the contents of the 
package as originally put up shall have been removed in whole or in part and 
other contents shall have been placed in such package, or if it fail to bear a 
statement on the label of the quantity or proportion of any morphine, opium, 
cocaine, heroin, alpha or beta eucaine, chloroform, cannabis indica, chloral 
hydrate, or acetanilide, or any derivative or preparation of any of such sub- 
stances contained therein. 

Third. 1 If in package form the quantity of the .contents be not plainly and 
conspicuously nlarked on the outside of the package in terms of weight, 
measure, or numerical count: Provided, however, That reasonable variations 
shall be permitted, and tolerances and also exemptions as to small packages 
shall be established by rules and regulations made in accordance with the 
provisions of section 3 of this act. 

1 The act of March 8. 1913, provides that no penalty of fine, imprisonment, or confisca- 
tion shall be enforced for any violation of its provisions as to domestic products prepared 
r foreign products imported prior to 18 months after its passage. 
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Fourth. If the package containing it or its label shall bear any statement, 
design, or device regarding the ingredients or the substances contained therein 
which statement, design, or device shall be false or misleading in any par- 
ticular: Provided, That an article of food which does not contain any added 
poisonous or deleterious ingredients shall not be deemed to be adulterated or 
misbranded in the following cases: 

First. In the case of mixtures or compounds which may be now or from time 
to time hereafter known as articles of food, under their own distinctive names, 
and not an imitation of or offered for sale under the distinctive name of an- 
other article, if the name be accompanied on the same label or brand with a 
statement of the place where said article has been manufactured or produced. 

Second. In the case of articles labeled, branded, or tagged so as to plainly 
indicate that they are compounds, imitations, or blends, and the word "com- 
pound," "imitation," or "blend," as the case may be, is plainly stated on the 
package in which it is offered for sale : Provided, That the term blend as used 
herein shall be construed to mean a mixture of like substances, not excluding 
harmless coloring or flavoring ingredients used for the purpose of coloring and 
flavoring only: And provided further, That nothing in this act shall be con- 
strued as requiring or compelling proprietors or manufacturers of proprietary 
foods which contain no unwholesome added ingedient to disclose their trade 
formulas, except in so far as the provisions of this act may require to secure 
freedom from adulteration or misbranding. 

Sec. 9. That no dealer shall be prosecuted under the provisions of this act 
when he can establish a guaranty signed by the wholesaler, jobber, manufac- 
turer, or other party residing in the United States, from whom he purchases 
such articles, to the effect that the same is not adulterated or misbranded 
within the meaning of this act designating it. Said guaranty, to afford protec- 
tion, shall contain the name and address of the party making the sale of such 
articles to such dealer, and in such case said party or parties shall be amenable 
to the prosecutions, fines and other penalties which would attach, in due course, 
to the dealer under the provisions of this act. 

Sec. 10. That any article of food, drug, or liquor that is adulterated or mis- 
branded within the meaning of this act, and is being transported from one 
State, Territory, District, or insular possession to another for sale, or, having 
been transported, remains unloaded, unsold, or in original unbroken packages, or 
if it be sold or offered for sale in the District of Columbia or the Territories, 
or insular possessions of the United States, or if it be imported from a foreign 
country for sale, or if it is intended for export to a foreign country, shall be 
liable to be proceeded against in any district court of the United States within 
the district where the same is found, and seized for confiscation by a process 
of libel for condemnation. And if such article is condemned as being adul- 
terated or misbranded, or of a poisonous or deleterious character, within the 
meaning of this act, the same shall be disposed of by destruction or sale, as 
the said court may direct, and the proceeds thereof, if sold, less the legal costs 
and charges, shall be paid into the Treasury of the United States, but such 
goods shall not be sold in any jurisdiction contrary to the provisions of this Act 
or the laws of that jurisdiction ; Provided, however, That upon the payment of 
the costs of such libel proceedings and the execution and delivery of a good and 
sufficient bond to the effect that such articles shall not be sold or otherwise 
disposed of contrary to the provisions of this act, or the laws of any State, 
Territory, District, or insular possessions, the court may by order direct that 
such articles be delivered to the owner thereof. The proceedings of such libel 
cases shall conform, as near as may be, to the proceedings in admiralty, except 
that either party may demand trial by jury of any issue of fact joined in any 
such case, and all such proceedings shall be at the suit of and in the name of 
the United States. 

Sec. 11. The Secretary of the Treasury shall deliver to the Secretary of Agri- 
culture, upon his request from time to time, samples of foods and drugs which 
are being imported into the United States or offered for import, giving notice 
thereof to the owner or consignee, who may appear before the Secretary of 
Agriculture, and have the right to introduce testimony, and if it appear from 
the examination of such samples that any article of food or drug offered to be 
imported into the United States is adulterated or misbranded within the mean- 
ing of this act, or is otherwise dangerous to the health of the people of the 
United States, or is of a kind forbidden entry into, or forbidden to be sold or 
restricted in sale in the country in which it is made or from which it is ex- 
ported, or is otherwise falsely labeled in any respect, the said article shall be 
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refused admission, and the Secretary of the Treasury shall refuse delivery 
to the consignee and shall cause the destruction of any poods refused delivery 
which shall not be exported by the consignee within three months from the date 
of notice of such refusal under such regulations as the Secretary of the Treas- 
ury may prescribe: Provided, That the Secretary of the Treasury may deliver 
to the consignee such goods pending examination and decision in the matter on 
execution of a penal bond for the amount of the full invoice value of such 
goods, together with the duty thereon, and on refusal to return such goods for 
any cause to the custody of the Secretary of the Treasury, when demanded, 
for the purpose of excluding them from the country, or for any other purpose, 
said consignee shall forfeit the full amount of the bond : And provided further. 
That all charges for storage, cartage, and labor on goods which are refused 
admission or delivery shall be paid by the owner or consignee, and in default 
of such payment shall constitute a lien against any future importation made 
by such owner or consignee. 

Sec. 12. That the term " Territory " as used in this act shall include the 
insular possessions of the United States. The word " person " as used in this 
act shall be construed to import both the plural and the singular, as the case 
demands, and shall include corporations, companies, societies, and associations. 
When construing and enforcing the provisions of this act, the act, omission, or 
failure of any officer, agent, or other person acting for or employed by any 
corporation, company, society, or association, within the scope of his employ- 
ment or office, shall in every case be also deemed to be the act, omission, or fail- 
ure of such corporation, company, society or association as well as that of the 
person. 

Sec. 18. That this act shall be in force and effect from and after the 1st day 
of January, 1907. 

Approved June 30, 1906. 

The Chairman. A number of communications concerning the bill 
have been received. I will incorporate extracts from them in the 
printed hearings. The Department of Agriculture communications 
state that two types of fraudulent package have come to the atten- 
tion of the department in the course of its administration of this act. 

The first type is that commonly known as the "slack-filled package," frequently 
used in the marketing of spices, pepper, and other condiments, oatmeal, rice, 
macaroni, and like articles. These packages are partly filled with food, in 
some instances to but one-third of their true capacity. They are designed to 
mislead the consumer as to the quantity of food purchased and to exact from 
him a price based on the apparent rather than the true quantity of the article 
thus packaged. This type of package not only tends to the deception of the 
consumer but to promote unfair competition, since that portion of the trade 
dealing with honestly filled packages of food is detrimentally affected by the 
competition of the package which is slack filled. 

While it is true that these packages usually are marked in some manner with 
a statement of the quantity of contents in conformity with the provisions of 
the net- weight amendment to section 8 of the Federal food and drugs act (37 
Stat. 732), purchasers are nevertheless deceived because they rely on the ap- 
pearance and size of the package to indicate the quantity of food contained 
therein, and where the discrepancy between the size of the package and the 
amount of food contained therein is so great the marking of the weight is an 
insufficient means of apprising the purchaser as to the actual amount of food 
purchased. 

The second type of fraudulent package which, in the opinion of the depart- 
ment, should be dealt with by way of further amendment to the food and drugs 
act is that which is contrived to give the purchaser a false impression as to 
the quantity, quality, size, kind, or origin of the food contained therein. This 
type may be instanced by the following examples: Bottles with inverted bot- 
toms designed to falsely indicate a. greater quantity of food than is actually 
present; bottles made of thickened glass for olives, preserved whole cherries, 
and strawberries, especially designed to magnify the size of the individual olive 
or fruit and to conceal, in the case of olives, the interstices between each, thus 
giving to the consumer a false indication both as to the quality and amount 

ot the contents. m .,,,,,., 

The suggested amendments were based upon information developed by the 
department in the course of its administration of the net-weight provisions of 
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the food and drups act, which shows that certain forms of package food, not- 
ably spices, condiments and cereals, are often marketed in containers which are 
only half filled ; that certain canned foods contain an excess of liquid such as 
water or syrup, and a deficiency of food material. These deceptive packages 
afford a convenient vehicle for covert increases in the cost of food articles to 
the consumer. 

While the present provisions of the food and drugs act do not reach this 
form of deception, the^ general purpose and structure of this statute is such 
that with slight amendment its provisions could be readily extended so as to 
include within the definition of misbranding all forms of deceptive food pack- 
ages. 

We have with us this morning a number who desire to be heard on 
the bill. There are representatives here of the Department of Agri- 
culture, the National Wholesale Grocers' Association, the Bottle 
Blowers' Association, the Flavoring Extract Association, National 
Confectioners' Association, Spice Manufacturers, and several attor- 
neys who I believe desire to be heard. 

The committee will first hear the representatives of the Depart- 
ment of Agriculture. Mr. Horigan, the committee will be pleased to 
hear you. 

STATEMENT OF MB. TAMES B. HORIGAN, ASSISTANT TO THE 
SOLICITOR, DEPARTMENT OF AGRICULTURE, WASHINGTON, 
D. C. 

Mr. Horigan. Mr. Chairman and gentlemen of the committee, I 
have examined the bill, and I will give just a brief outline of it, be- 
cause necessarily there has been included, in order to make it dovetail 
into the rest of the. food and drugs act, some repetitions and re- 
enactment of parts of the act as it now stands. In the pamphlet copy 
of the food and drugs act, if you will follow that, gentlemen, the 
text of the present food and drugs act of June 30, 1906, with the 
present amendments in it, begins at page 19. 

On page 20 you will find, in about the third or fourth paragraph, 
section 8, of the act, which deals with the misbranding of foods, that 
contains the pertinent provisions of the act, and it contains several 
subparagraphs. Paragraph 3 is what is known as the Gould amend- 
ment, passed March 3, 1913, and it deals with food in package form, 
and requires that the net weight of the contents be stated on food in 
package form, and we have added a paragraph after that in the pro- 
posed bill, in order to compel the filling of slack-filled packages. 
The bill, as drawn ; adds, after paragraph 3, as it now stands, 
paragraph 4, which is to the effect that if in package form, and irre- 
spective of whether or not the quantity of the contents be plainly and 
conspicuously marked on the outside of the package in terms of 
height, measure, or numerical count as provided in the Gould amend- 
ment the package be not filled with the food it purports to contain, 
provided that reasonable variations and tolerances may be estab- 
lished by rules and regulations made in accordance with the provi- 
sions of section 3 of the present food and drugs act. 

Mr. Anderson. Does that now refer to weight, quantity, or char- 
acter? 

Mr. Horigan. This refers merely to the compelling of the package 
to be filled to its true capacity, allowing for reasonable variations 
and tolerances, as the amendment proposes. 
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Mr. Anderson. There is a very grave doubt whether it does that 
all or not. It is not clear whether the word " food " there relates 
the quantity, character, or weight. 

Mr. Horigan. It merely requires that the package be filled with t 
food. That refers back, of course. It is by way of an addition 
the present act, and if you will notice section 8, on page 20, stai 
out, " That an article of food shall be deemed to be misbranded " ai 
this will be deemed to be misbranded under the food and drugs a 
if it is not filled with the food its purports to contain. 

Mr. Anderson. Does that mean the kind of food, the quantity 
food, or the number of pieces? 

Mr. Horigan. It means the quantity. It must be filled to its tn 
capacity with the quantity of food it purports to contain; that ; 
if it purports to be tomatoes, it should he filled with tomatoes ; if 
purports to be fish, it should be filled with fish, allowing for reaso 
able variations for certain empty space. 

Mr. Purnell. Suppose it looks like a quart package but on 
contains a pint in it, and so states on the container? 

Mr. Horigan. That is precisely the situation we are dealing wit 
gentlemen. We want to get such packages as that. 

Mr. McKinley. What he said was, suppose it is a quart, and it 
only marked a pint? 

Mr. Horigan. If a quart represents its true capacity, I should sa 
that it should be filled to its true capacity, less reasonable variatioi 
and tolerances ; in other words, reasonably full. 

Mr. McKinley. In other words, you could have a quart space tin 
was marked that it only contained a pint? 

Mr. Horigan. Well, that would be, of course, true marking, bi 
would still be deceptive to the consumer. 

Mr. McKinley. But is that what you are proposing to prevent 

Mr. Horigan. We propose to prevent a package of a large 
capacity from being slack filled. 

Mr. McKinley. But that would not be slack filled, if it says it onl 
contains a pint. 

Mr. Horigan. It would be slack filled, irrespective of the stat< 
ment, if it was a quart package and contained but a pint. 

Mr. McLaughlin of Michigan. Suppose the label says there i 
only a pint there, then there is no misrepresentation. 

Mr. Horigan. Dr. Alsberg will deal with the reasons and motive 
for the bill. I find this situation occurs, that, psychologically, th 
size of the package outweighs in the minds of purchasers the state 
ment of the quantity of contents, which is a thing that is more o 
less inconspicuous, while the size is a very conspicuous thing, 
think you will find, when you examine containers, that deception doe 
result, notwithstanding the quantity is marked on them, in compli 
ance with the law as it now stands. 

Mr. Young. I have been getting a great many letters lately, main! 
from candy people who have been considered as not filling thei 
containers, in the nature of propaganda against this measure. I wa 
just wondering why we were getting all those letters from thes 
candy people. 

Mr. Horigan. I can not say as to that. 
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The Chairman. Thank you, Mr. Horigan. I believe Dr. Alsberg 
desires to make a statement next. We will be pleased to hear you, 
Dr. Alsberg. 

STATEMENT OF MB. CAEL L. ALSBERG, CHIEF BUREAU OF 
CHEMISTRY, DEPARTMENT OF AGRICULTURE. 

Mr. Aijsberg. Here is a candy box with a false bottom (marked 

(!))• 
Mr. McLaughlin of Michigan. Is that the condition in which that 

was sold? 

Mr. Alsberg. Yes, sir; that is a false bottom under there. This, 
of course, is not a false bottom. That false bottom is about half an 
inch above the bottom. 

Mr. Young. I want to ask a question in that connection. If they 
see fit to put in a false bottom — what is that supposed to be, a pound 
or half a pound ? 

Mr. Alsberg. A pound. 

Mr. Young. If it really contains a pound, there. is no objection 
to their having a false bottom in the box, is there? 

Mr. Alsberg. Yes, sir ; there is. 

Mr.. Young. I want to ask this question '. Does the person who buys 
a box of that kind, with a false bottom, as a matter of fact, consider 
the shape of the box or just thte number of pounds? 

Mr. Alsberg. That depends. Some people put out a full pound 
in a box like that and label it a pound, and some people put out 15 
ounces and label it 15 ounces. Our experience under the food and 
drug act has been that the consumer compares packages by their 
size and, other things being equal, a man who puts out a pound in 
a large box gets an unfair advantage over his competitor who puts 
out a pound in an honest sized or shaped box, and the consumer pays 
him more than he is entitled to in actual practice. 

But there are, Mr. Chairman — if I might take this discussion up 
at this time — two propositions herein involved. The one is the propo- 
sition of the slack filling of packages, and the other is the proposi- 
tion of the deceptive shape or appearance- of a package. 

Now, the situation with respect to the slack filling of packages be- 
came particularly acute during the war, because the price of a great 
many articles went up, and had to go up, particularly where the 
articles were imported from abroad and the amount of the article 
imported, or the available quantity of that imported into this coun- 
try, was lessened. It therefore became difficult for a good many 
people in a good many lines to fill the packages which formerly they 
had been filling. You would think the normal thing for them to do 
would be to get a smaller package and fill that, but they did not do 
that, or, at least, those that wanted to could not get away with it, be- 
cause the other fellow would not. So they took to the slack filling of 
packages, and this practice was particularly bad with reference to 
spices, which are sold in 5 and 10 cent packages. 

The practice of slack filling was by no means unusual before the 
war. The war merely compelled even honest manufacturers to 
resort to it. Now that general trade conditions are returning to 
normal the practice of slack filling and similar practices have by 
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no means disappeared, and there is every reason to fear that the 
force of competition is such as to force the continuance of this 
practice permanently if Congress takes no action. 

There was at one period of the war packages of spices on the 
market that should contain 2 ounces, but actually contained half 
an ounce, or less than 1 ounce, and when you consider that some 
of the packages of this type have a perforated shaker cover that 
you can not open you can see what the deception amounted to. 
These all represent different types of slack-filled packages. 

Here is a very good example. This package contains 2 ounces, 
and this onr* contains 4. ounces (marked (2)). 

The Chairman. The same size ? 

Mr. Alsberg. You can see the size. 

The Chairman. They are nearly the same size, are they not? 

Mr. Alsberg. There* is a slight difference. You see what the 
average woman, when she goes into the store, will do. If this 
package which contains 4 ounces costs more than this package 
which contains 2 ounces, she is going to buy the 2-ounce package, and 
pay more in proportion for the 2-ounce package than she does for 
the bounce package. That is the practical way it works out, and 
our experience has been that no amount of marking is going to 
take care of the situation.' 

Mr. Purnell. Of course the net weight is stated on both packages? 

Mr. Alsberg. Not in this particular case, and I will give you the 
reason for it. When the original Gould amendment was passed it 
gave the Secretary of Agriculture, the Secretary of Commerce, and 
the Secretary of the Treasury, who were to make rules and 
regulations, the authority to exempt small packages. It was be- 
lieved that a package might be so small that there was not any 
sense in marking it, and the secretaries fixed the exemption at 2 
ounces or less. As a result this package, being: an old one, is not 
marked, while this is marked. Because of the situation which arose 
during the war the Secretary of Agriculture asked the three secre- 
taries to agree to change the exemption, so at the present time it is 
lowered to half an ounce, and if this package were now put out 
on the market it would have to be marked as containing 2 ounces. 
It is not marked, for the reason that it was put out before the 
exemption was changed. It was formerly not believed that any 
deception was possible in a package of 2 ounces or less, because it 
is so small a package. 

The Chairman. Is the package containing 2 ounces half filled 
or quarter filled ? 

Mr. Alsberg. It is about half filled. There is an economic aspect 
to this. A can of this size costs about 2 cents or thereabouts — 
perhaps a cent and a half. It is a waste of tin plate, and it takes 
more shipping space, and it is economically a vicious proposition. 

The Chairman. The large container is used for the purpose of 
deceiving the consumer? 

Mr. Alsberg. Abosolutely so. Then there is another type of de- 
ception, and that is the matter of the false bottom. Here is a 
sample (marked (1)). This type of package with the false bottom 
was brought to our attention by the foocl commissioner of the State 
of Virginia, wjio writes this letter to Dr. Abbott. Dr. Abbott is 
one of the men in the Bureau of Chemistry. 
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COMMOXWEiLTH OF VlKlXU. 

I>A«Y AXD FOOD DmSHKC 

Dr. J. S. Abbott, 

Chemist *» Chmrfe* Bmremm of Chemistry. 

Washimjto*. D. C. 

Dear Mb. Abbott: I am inclosing under separate cover an empty vanity 
package pat oot by the Touraine Cou Boston* Mass., and which when partly 
filled with candy is being distributed through the United t^igar Stores In 
this State. 

An examination of this package in oar laboratory shows that the weight 
of the goods is 15 15/16 ounces* practically meeting the claimed weight. 

The total cubic space in box with the false bottoms removed is.ti4.1t> cubic 
inches; the cubic space with the false bottoms in place i* 49AK cubic inches* and 
the cubic space as used by our local confectioners is 40 cubic inches for a pound 
box of candy. 

Approximately 25 iier cent of the available space in the l»ox put out by the 
Tourane Co. is occupied by a false bottom, which I think gives a deceptive 
appearance to the package. 

Bearing in mind the views taken on partly tilled packages, and the law which 
includes within the meaning of misbranding "a package the design of which 
is false or misleading in any particular.*' I submit that the form (site) of the 
package referred to is •*misbranded, M and I would be pleased to be advised the 
view you take in this case. 
Yours, truly, 

Bk.nj. L. Pukcel Commissioner. 

In other words, he would like to have us prosecute under the food 
and drugs act, on the theory that the shape of the package constitutes 
a misbranding. The solicitor of the department has ruled that the 
law, as it is at present, is not susceptible of the interpretation which 
the food commissioner of the State of Virginia aesires to have 
placed upon it. 

Mr. Purnell. Let me ask you in that connection, is it not a fact 
that a lot of this extra space as taken up in these so-called fancy 
boxes of candy is used for trimming? 

Mr. Alsbero. That is often true, but this happens to be one in 
which you could not claim that, and there are a good many such. 

Mr. Wilson. Let me ask you about this bottom. Do you know 
what the contents were in that box? 

Mr. Alsbero. 15 15/16 ounces, practically 1 pound. 

Mr. Purnell. It is correctly labeled 1 pound, except that it 
lacks a sixteenth of an ounce? 

Mr. Alsbero. It is correctly labeled, but if you hand a purchaser 
two boxes side by side, the purchaser will take the larger box. That 
may seem stupid or foolish, but that is the way it works out in 

practice. 

The. Chairman. Will you kindly state by percentages the shortage 
in each package, so that it may appear in the record. 

Mr. Alsberg. I will do that. Here is another package that came 
in last week (marked (3) ). This is the type of complaint we are re- 
ceiving from the public. This letter is by Willis P. Hopkins, of 1725 
Wilson Avenue, Chicago. I do not know who he is, but he writes 
under date of October 18, as follows : 

I am to-day mailing you, per parcel post, a can of pepper purchased by me on 
17th instant in a Piggly Wiggly store at 1122 Wilson Avenue, Chicago. The 
can bears a label, " Three fourths ounce net weight," and when the pepper was 
purchased the weight was three-fourths of an ounce, as stated on the label, but 
you will notice the can is proper size to hold double the quantity contained 
therein. This can was purchased by me as a result of the enclosed advertise- 
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mcnt, from which I quote: " Full 1 ounce tin, "> cent**' When I bought thiH can 
I Huppotied it whh full. 

I call your uttention to thiH package and the advertisement hecnuHe you will 
notice the product 1h manufactured In Cincinnati and was transported to Illi- 
nois; hence It traveled in interstate commerce and you apparently have Juris- 
diction. 

Here is the letter; here is the advertisement, and here is the can. 
It is just a letter we picked out at random. We are getting that type 
of complaint. 

Then another thing that we hope to meet with this bill is this mat- 
ter of the deceptive bottle, and here are some photographs which 
illustrate deceptive bottles (marked (4)). Here are some flavoring 
extract bottles (marked (5) ). This bottle contains 2 ounces and this 
bottle contains 1$ ounces, which leads to deception, even though the 
quantity is marked on the label. 

The Chairman. Which is the larger bottle 't 

Mr. Alsberg. This apparently is the larger, but this contains the 
more material. This, of course covers the second of the two propo- 
sitions which are dealt with in the bill. One is the slack filling, and 
the other is the deceptive shape or appearance of a package. 

The Chairman. Judging from appearance, the bottle having the 
smaller capacity would seem to contain more than the other. 

Mr. Alsberg. This one contains 2 ounces, and this one contains If 
ounces. You mean in appearance it seems to ? 

The Chairman. Yes; in appearance. 

Mr. Alsberg. Yes, sir. 

The Chairman. In other words, it has been made in such a way 
that it appears to contain much more than its true capacity? 

Mr. Alsberg. Yes, sir; apparently; and these are by no means ex- 
treme cases. 

Mr. Purnell. Does it cost more to make the large bottle? 

Mr. Alsberg. It costs, I believe, mol*e to make the large bottle. 
There is only one thing that it is fair to state in that connection, and 
that is that the large bottle is commonly made by hand, and the small 
bottle is made by machine. 

Mr. Jacoway. There is quite a difference of expense, if that is so. 

Mr. Alsberg. Of course, that will redound ultimately to the benefit 
of the consumer. 

Mr. Jacoway. That is, if he supplies the machine-made bottle, but 
if he supplies the hand-made bottle it does not. 

Mr. Alsberg. The machine-made bottle is cheaper, and the small 
bottle of uniform shape can be made on a machine. I do not know 
whether this was actually so made, but the large bottle has to be 
made by hand. Here are some samples of slack filled packages 
(marked (6), (7), (8), (9), (10), (11), (12), (13), (14), and (157). 
This paper shows the extent to which the package is filled. It was 
filled up to here. 

The Chairman. Will you give the percentages? 

Mr. Alsberg. We will have to put that in afterwards. We have 
not figured it out. It was filled up from the bottom to the point 
of the lower edge of the white paper. 

The Chairman. In other words, one-third filled ? 

Mr. Alsberg. Something like that. It contains 2 ounces. 

Mr. Wilson. About one-third ? 
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Mr. Alsberg. That is right. Here is one that contained macaroni, 
which was filled up to here (marker (7) ). 

Mr. Young. Has it the weight marked on it ? 

Mr. Ausberg. The weight is correctly stated on tlie outside. Here 
is another sample. 

Mr. Wilson. Is this all that was in this? 

Mr. Ai^berg. Yes, sir. 

Mr. Wilson. It looks like somebody took some of the contents out 
of it. 

Mr. Alsberg. Yes ; but that was all that was in it. 

Mr. McLaughlin of Michigan. For the record. Doctor* 1 think 
you ought to make a different statement. We can see these different 
packages as they are handed around, but it would be very 

Mr. Alsberg. It would be very difficult for me to make a statement 
here, but I can fix up the record. 

Mr. McLaughlin of Michigan. I think there would be no objec- 
tion to putting it in the record so it would clearly appear to the 
reader of the hearing. 

The Chairman. Without objection, it will be so ordered. You 
may complete the record by inserting at this point in the printed 
reports of the hearings a statement showing the percentage the 
various exhibits are filled, and such other information as may be 
of interest concerning the exhibits which you have submitted to 
the committee. 

(The statement referred to by the chairman follows:) 

Exhibit of Slack-filled and Deceptive Pack auks of Food Prodvcts Sra- 
mitted in Connection with the Hearing ox H. U. SJKV4 Hkkork tuk llorsx 

AGRICVLTUBAt COMMITTEE. 

This exhibit has been selected from three sources : 

1. Samples collected by our inspectors as appearing deceptive to them and 
referred to the bureau for any action which might he taken under the food 
find drugs act in its present form. 

2. Samples found by competitors and referred to the bureau for redress and 
relief. 

3. Samples referred to the bureau by individuals who felt that they were 
being deceived. 

The sources, viz, bureau inspectors, business men, and private individuals, 
show the scope of the deception which is illustrated by this exhibit. 

The packages were exhibited in the order of the numbers on them. They are 
grouped below to illustrate two points, (1) slack filling, {2) deceptive packages. 



1. SLACK-FILLED PACKAGES. 

These cartons bear a paper sticker which shows the amount of unfilled 
lx>rtion when they contain the amount of food declared on tin* label, These 
exhibits show the variety of products in which and the amount to which alack 
filling is practiced : 

Exhibit No. 6. One spaghetti carton, labeled and containing 7 ounces, one- 
third full. 

Exhibit No. 7. One macaroni carton, labeled and containing 7 ounces, two- 
thirds full. 

Exhibit No. 8. One noodle carton, labeled and containing 2 ounces, one-third 
full. 

Exhibit No. 15. One potato-chip carton, labeled and containing 3 ounces, one- 
half full. 

Exhibit No. 9. One pepper can, labeled and containing 21 ounces, two-third* 
full. 

Exhibit No. 10. One pepper can labeled and containing three-fourth* ounce, 
one-fourth full. 
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Exhibit No. 12. One pepper carton labeled and containing three-fourths 
ounce, one-third full. 

Exhibit No. 11. One tea cnrton labeled and containing 2 ounces, two-thirds 
full. 

Exhibit No. 33. One nutmeg can labeled and containing one-half ounce, one- 
third full. 

Exhibit No. 14. One coconut carton labeled and containing 2 ounces, two- 
thirds full. 

Exhibit No. 1(5. One plckling-Hpice carton with window pane, filled Just to 
top of window. 

Exhibit No. 17. One nmsfard-seed carton with window pane, tilled just to 
top of window. 

3. One pepper can labeled three- fourths ounce, accompanied by a newspaper 
advertisement advertising this package as containing 1 ounce, and also a letter 
of complaint in regard to the package. ' 

These exhibits Illustrate slack filling by comparison with a full package: 

Exhibit No. 2. Two pepper cans, both same size, one labeled 2 ounces, the 
other labeled 4 ounces. 

Exhibit No. 18. Two cinnamon cartons, both same size, one labeled 1$ ounces, 
the other labeled 2 ounces. I 

Exhibit No. 19. One nutmeg can labeled 1 ounce and one mustard can labeled \ 
3} ounces, both same size. 

Exhibit No. 24. Two coffee and chicory cartons, one labeled 1 pound and the 
other labeled 14 ounces, both same size and sold by same firm. 

Exhibit No. 20. One cinnamon carton used for both 1} and 2 ounces by one 
firm. 

Exhibit No. 23. One Jlffy-.Tell carton labeled 3$ ounces In black print with j 
2 ounces stamped over the 3$, showing a reduction of declaration of contents : 
without a reduction in size of package. 

2. DECEPTIVE PACKAGES. 

Exhibit No. 1. One candy box labeled 1 pound; has false bottom which 
occupies 25 per cent of the total capacity of the box. 

Exhibit No. 21. One pepper carton labeled three-fourths ounce, contains 
three-fourths ounce pepper wrapped in a large amount of heavy paper. 

Exhibit No. 22. One food dessert carton; contains a large amount of heavy 
paper in which the product was wrapped to help to fill carton. 

Exhibit No. 25. One ginger-snap package ; both ends of the package are " set 
in " three-fourths to 1 inch. 

Exhibit No. 26. One marshmallow carton with " raised bottom." 

Exhibit No. 27. One Fernet-Brance bottle with raised bottom; contains 28 
ounces ; without the raised bottom would contain 30 ounces. 

Exhibit No. 29. One olive bottle; has the appearance of a column of globes; 
has a magnifying effect on the contents. 

Exhibit No. 4. Five sheets of photographs of bottles showing how the ca- 
pacity of bottles is decreased by increasing the weight. 

Exhibit No. 5. Four bottles on a cardboard ; two panel bottles containing If 
and 2 ounces ; appear to be twice as large as plain bottles containing 2 ounces. 

Mr. McKinley. Where does it show on this package what is 
in it (marked " 7 ") ? 

Mr. Alsbero. On the top, there. 

Mr. McKinley. That is the net weight, 7 ounces? 

Mr. Alsbero. Yes. 

The Chairman. The fact is that the purchaser seldom ascertains 
the contents, but judges by the appearance? 

Mr. Alsberg. Here is another type of open-faced package (marked 
: '16" and " 17"). They were careful to fill it up just beyond the 
window, but not beyond that. 

Mr. Alsberg. Here are two other samples (marked "24"), one 
package containing a pound and one 14 ounces. Here is our old 
Mend, the bottle with the dimpled bottom, only this happens to 

an unusually large one (marked " 27 "). 
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The Chairman. What is deceptive about that bottle? 
Mr. Alsbebg. It has a dimple in it larger than necessary. 
The Chairman. How much will that bottle hold? 
Mr. Alsberg. It is a 28-ounce bottle, and it should be, of course, 
a quart, which is 30 or 32 ounces. 
Mr. Wilson. Is that some foreign production ? 
Mr. Alsberg. No; it is an imitation of a foreign production. 
Here is another type which is of a little different character. This 
is an olive bottle (marked " 29 "). If you fill that olive bottle with 
water, and put olives in it, it has a lense effect, and you think you 
have a much larger sized olive in the bottle than you get. It looks 
as though you have a large-sized olive, where, as a matter of fact, 
you have perhaps a medium-sized olive. Also these indentations here 
prevent the olives from slipping down, so you can not get very many 
olives in the bottle, because the indentations prevent it. 

Mr. Young. How largely is that slack filling of over-sized pack- 
ages practiced in the trade? 

Mr. Alsberg. During the war, sir, in certain trades, it was uni- 
versal. They were all confronted with this situation in certain 
lines. They had 5-cent and 10-cent packages, and they wanted to 
retain the 5-cent and 10-cent package. Nobody felt that he alone 
could make a beginning and reduce Jhe size of the package, so they 
all slack filled. 

Mr. McKinley. Doctor, that is about the size of an ordinary so- 
called quart bottle, like a whisky bottle or a wine bottle (marked 
"27")? 

Mr. Alsberg. That depends, of course. Some are full quarts; 
most of them are one-fifth of a gallon, which is 25f ounces. The 
ordinary whisky bottle contains one-fifth of a gallon, or 25§ 
ounces. If it is marked a full quart, it has to be a full quart; but 
the ordinary bottles are 25f ounces, which is one-fifth of a gallon. 
They are either marked 25 ounces, or one-fifth of a gallon. They 
are never marked a quart. 

The Chairman. How many" ounces does this bottle contain ? Does 
it contain a full quart? 

Mr. Alsberg. No, sir; 28 ounces. A quart bottle would be 4: 
ounces more. 

The Chairman. If it was not for the indentations, it would con- 
tain a quart? 
Mr. Alsberg. Yes, pretty nearly ; not quite. 

As a matter of comparison, we have here a full ounce and a 3£- 
ounce mustard can, both having the same volume. (Marked (19).) 
There are two things that we want to achieve. One is that the 
package be reasonably full, recognizing, of course, that certain types 
of packages can not be made absolutely full. You can not make 
these shaker packages absolutely full, otherwise they will not shake. 
The other thing is that the package will not be deceptive in appear- 
ance through a false bottom or a false top, or a wrong shape. These 
are the two things we want to achieve. 

Mr. McLaughlin of Michigan. In the case of these bottles with 
the red liquor (marked (5)), it seems to me the trouble is due to the 
form, shape, and style of the bottles. 

145576—19— ft 1 2 
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Mr. Alsberg. The language in this bill is supposed to cover that 
also, sir; it ia at the bottom of page 3, "Or if it be in a container 
made, formed, or shaped so as to deceive or mislead the purchaser as 
to quantity, quality, size, kind, or origin of the food therein.'' That 
language is supposed to cover that particular point. 

Mr. Jacoway. If this bill as drawn is passed, you will get the 
results that you desire; 

Mr. Alsberg. We thought so, -sir. 

Mr. Jacoway. You have gone over it with care? 

Mr. Alsberg. Yes. Of course, I am not an attorney, but w« 
thought it would, sir. 

Mr. Jacoway. I understand. 

Mr. McLaughlin of Michigan. What has the Federal Trade 
Commission to do with this? I have received a large number of 
letters, evidently from one source, and each one mentions the Fed- 
eral Trade Commission as having power to protect the consumer 
against deception, and so on. 

Mr. Alsberg. I do not know what authority the Federal Trade 
Commission has to protect the consumer. 

Mr. McLaughlin of Michigan. What are they doing — what 
authority are they assuming? 

Mr. Alsberg. I do not know^sir. I do not know anything about 
that. I have no knowledge of anything they have done on this par- 
ticular point. There is, of course, a specific law which preceded the 
establishment of the Federal Trade Commission, and that is the food 
and drugs act. 

Mr. Anderson. These people are suggesting, I think Doctor, that 
there is no need of this legislation because the Federal Trade Com- 
mission has the power to prevent this now. 

Mr. Alsberg. I can not say as to that, sir, and I have no knowl- 
edge that the Federal Trade Commission has taken any steps in that 
direction. I have been told by one or two manufacturers that they 
had placed a specific case before them. From all I know, nothing 
has been done. 

Mr. Candler. I have received a number of these letters, a«nd every- 
body else has. This one says : 

This bill, we believe, is entirely unnecessary, inasmuch as the food and drug 
act gives the Federal Trade Commission ample power to protect consumers 
against misrepresentations and deceptions in food products in packages. 

The Federal Trade Commission has authority to make investigations, and its 
decisions are remedial and preventative rather than penal and corrective. 

We, are, therefore opposed to this bill, and we trust that you too, will do 
whatever possible to prevent its becoming law. 

T get that kind of letter in every mail. This one came this morn- 
ing. I presume every other member has received them. They are 
all from the same source, because they are all in the same language. 
They are all inspired by propaganda against the bill. 

Mr. Alsberg. I do not know much about the operations of the 
Federal Trade Commission, but my understanding of their opera- 
tions is that they are to prevent unfair competition between indi- 
vidual manufacturers. As a rule, if they prevent unfair competi- 
tion between manufacturers, they will also prevent deception of the 
consumer, but not necessarily so. The fact is that I have no knbwl- 

<re that they have taken this matter up. We already have a law 
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which covers food. Ii v ••*!.. :* hl^sI. simpler, it strikes ine, if 
similar matter? relaxing t«. i«h_ w-?tv naiititfc. ny the same authority. 

Mr. Caxdlee. Thtr> ;*- '»:r :„::x :« -••-" 7h**s*- letters that I have 
received. Each one com*^ irviL : c^iic^ man. and they speak about 
the beautiful boxes ihpy mafit. 

Mr. Alsbbg. I ittdst r; nit - ««t t^-^i-u^t ihey put out a very great 
variety of packages 

Mr. Rcbet. Have wt ary >;anr ia w* ujong the same line ? 

Mr. Aimx. I have m «aK»wrrag* of any State laws of this kind. 
The State laws, as far a* J know, art all similar to the food and 
drugs act as it now is. 

Mr. Wiuox. These packager aiv all from different trades, are they 
not? 

Mr. AfjRWG. Yes. sii ; picked up in the (men market. 

Mr. Wimok. These are ail yon could find ? 

Mr. ATfairr, Qh. no. 

Mr. Wmsox. There art great quantities I suppose? 

Mr. Ax£bebcl Ye*: great quaiui:^ of theui. This ib only a teutu 
of what we happen to iia^e ii: Tue liureau of Chemistry right at the 
present moment. 

Mr. Jaoowat. Gould >ou put in the record all the different articles 
of food of every kind tnat the public it deceived on ? You say this 
is about a tenth. Could you make an enumeration of them and put 
them in the record If 

Mr. Aram. We could make a very long lint. I could not guar- 
antee they would include everything. The list would simply in- 
clude other articles and other brands, but would not present any- 
thing of interest that is not here before you. 

Mr. Jaoowat. I mean, what you have. You say this is a tenth of 
them. 

Mr. Wilson. I would make a list of these articles and the manu- 
facturers of theni. I think they ougbt to be advertised a little* if 
they can. 

Mr. Ausbebg. We have always gone on the theory, in the enforce- 
ment of the food and drugs act. that we had no basis on which to 
advertise a man unless he had his day in court. We publish 
after the case has been tried. I agree that they ought to have adver- 
tisement, but the department has not followed that policy.^ 

Mr. McLaughlen of Michigan. Doctor, has your attention been 
called to the fact or claim made by these dealers that the Federal 
Trade Commission handles the matter? 

Mr. Alsbero. This morning, sir, is the first time that was brought 
to my attention. 

Mr. McLAUGmiN of Michigan. Have you learned in any way that 
the Federal Trade Commission had authority or was assuming 

authority? 

Mr. Alsberg. I have no information on the subject, sir; I had not 

lpflrnfifi it 

Mr. McLattghun of Michigan. Was there no communication with 
them at all about it? 

Mr. Ausberg. I have had no communication with them; no. mr. 
Mr. McLattgbxtn of Michigan. Your bureau? 



20 AMENDMENTS TO THE PURE FOOD AND DRUGS ACT. 

Mr. Alsberg. No, sir; we have not communicated with them on 
the matter. It never occurred to us, and they have not communicated 
with us. 

Mr. McLaughlin of Michigan. There may be authority vested in 
the Federal Trade Commission, and this may be a duplication here. 
Of course, this budget system we are going to have is going to cure 
all kinds of duplication; at least, that is the claim. 

Mr. Alsberg. Of course, the enactment of this legislation would 
not involve any additional expenditure, because it would be thrown 
in with the regular enforcing of the food and drugs act. 

Mr. Candler. Your object, under this proposed bill, is simply to 
secure protection of the public by having manufacturers and pro- 
ducers furnish to the public an honest package, honest weight, and of 
honest size and appearance, so that the public will not be deceived ? 

Mr. Alsberg. That is the object, sir. 

Mr. Candler. So they will get absolutely what they profess to sell 
them and what they want to buy. 

Mr. Alsberg. Yes, sir; that is the object. 

Mr. McLaughlin of Michigan. How far do you go beyond the 
interstate commerce proposition? When a company has trade that 
extends into another State, do you assume authority over the entire 
trade, intrastate as well as interstate? 

Mr. Alsberg. No, sir ; we have no authority to interfere with traffic 
intrastate. Our only way of getting at- them is through cooperation 
with the local authorities, the State food officer whom we notify that 
this practice exists. He may take action under his own law, but we 
have no jurisdiction. 

Mr. McLaughlin of Michigan. Then, if this bill is adopted and 
made a part, of the law, you can not in any way reach a dealer who 
has trade that is entirely withinone State? 

Mr. Alsberg. We could not, sir. There are dealers, or have been 
dealers, who put up two or three types of packages, or had two com- 
plete lines, one of them for sale in the State, and one outside of the 
State. 

Mr. McLaughlin of Michigan. Do you find the material different 
in those two places of doing business? 

Mr. Alsberg. There have been dealers whose State product was 
very largely adulterated, and whose interstate shipments were not. 

Mr. Jacoway. Also as to the weight of the package? 

Mr. Alsberg. Yes, sir ; that is also true, sir. 

Mr. McLaughlin of Michigan. Have you found a difference be- 
tween the containers that are used for intrastate and interstate busi- 
ness by one company ? 

Mr. Alsberg. We have not found that, because we have not felt 
that we have the authority to control these particular abuses. Under 
the law, as it now exists, there is no object in attempting to change 
the package. 

Mr. McLaughlin of Michigan. I did not know^ but what, in your 
examination, you had found a dealer who was doing both intrastate 
and interstate business, using different kinds of packages and filling 
them differently. 

Mr. Alsberg. Well, I believe recently that has happened in one or 
wo States where the local officer interpreted his law as preventing 
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these abuses. I believe you stopped these abuses, Mr. Newman, or 
some of them, in your own State, did you not? 

Mr. Newman. In some of them. 

Mr. Alsbero. Mr. Newman is the commissioner of the State of 
Illinois, and he had authority to stop some of these abuses, when we 
did not have authority, his law being a little different. He has 
stopped them, but certain types of slack filling that have been elimi- 
nat' d in Illinois are still going on in interstate commerce. 

Mr. McKinley. I notice in one of these letters that they make the 
statement that they have on hand now packages of one size to the 
amount of $100,000. If this law was passed would you expect to help 
those people out? 

Mr. Alsbero. Well, of course, that is for Congress to say whether 
they want to give them time or whether they want an interval to 
elapse before the law should be effective or not. Personally, I do not 
quite see why a man who has devised a package which was conceived 
in fraud should be permitted to continue to use it, particularly as the 
bulk of these packages represent packages which are not necessarily 
fraudulent, but which would become honest if they were properly 
filled. 

Mr. McKinley. A great many of these candy men state that they 
have equipment and holiday packages which are larger than neces- 
sary. This is a letter from a candy man.* He says he has $100,000 
worth of packages. 

Mr. McLaughlin of Michigan. Here is a letter from a man who 
says he has on hand fancy boxes and packages which do not conform 
to the strictest economy as to size, for the very reason that .they are 
used for gift packages, and the manner in which they are packed 
adds as much to their acceptability as the contents. • 

Mr. Alsberg. Well, I do not see why a man who has put a false 
bottom into a fancy box should be permitted to continue to do it. 
I think there might be some provision made for a fancy box, pos- 
sibly, but I do not see why he should continue to uso a fraudulent one. 

Mr^ McKinley. You have only reported on one that has a false 
bottom. 

Mr. Alsberg. Well, there are more of them. 

Mr. McLaughlin of Michigan. There is some advantage in the 
concave bottom, is there not? 

Mr. Alsberg. You mean in the bottle? 

Mr. McLaughlin of Michigan. Well, the bottle or the box. Is not 
this a protection to the contents, not to have the entire bottom ex- 
posed to the surface on which it stands? 

Mr. Alsberg. Yes, sir; and, of course, under the rules and regula- 
tions which would have to be made there must be provision for just 
that sort of thing. This, should not, however, permit a man to take 
advantage of the fact that there is a legitimate reason for not having 
the bottom flat, so he would not put a bottom a half an inch or three- 
quarters of an inch above the real bottom, when the legitimate dis- 
tance would be a quarter of an inch. 

Mr. Purnell. Can not these offenses be reached under the food 
and drugs act? 

Mr. Alsberg. The attorneys of the department advise us that we 
have not authority to reach "them under the law as it now is. You 
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might think that under the misbranding clause of the food and drugs 
act, which says that an article is niisbranded if it bear any false or 
misleading statement, design, or device, vou could get them, but if 
they have the contents correctly stated, then you would have to in- 
terpret the law as meaning that the shape, size, or appearance of the 
package is a design or device. Now, th^ attorneys have held that 
the misbranding refers to the label and not to the size, shape, appear- 
ance, or dress of the package. 

Mr. Purnell. But the act says, " If the package containing it, or 
its label, shall bear any statement, design, or device"; that is to say. 
if the package containing it shall bear any design. 

Mr. Alsberg. You would have to interpret the package as being :i 
design, you see, and the law only says bear. 
Mr. Purnell. Bear on the package? 

Mr. Alsberg. Is not that the package itself? We have tried to 
persuade ourselves that we could interpret it that way. but we have 
not been able to do it. 

Mr. Purnell. That would have to be construed to mean that the 
package would have to carry a design or device on it that would be 
deceptive. 

Mr. Alsberg. Yes, sir; that is the way we feel we would have to 
construe it. 

Mr. Jacoway. Doctor, 'if they put on a package any statement, 
design, or price that was misleading, under the law, they would be 
indicted, and you would have sufficient authority to prosecute them ? 
Mr. Alsberg. We have done it many times. 

Mr. Jacoway. Wherein does this differ from the old law and the 
old amendment? 

Mr. Alsberg. It differs in this, that under the law as it is the pack- 
age must bear that design or device. This will declare it to be mis- 
branded if shape or container itself be deceptive. The attorneys have 
felt that the misleading design must be on the package, and that 
under the presejit act it could not be applied to the package itself. 
That is the essential thought, to get around that word " bear," which 
was used in the law, before this was foreseen. I do not know whether 
I have made myself clear. 
Mr. Jacoway. Yes, you have. 

Mr. McLaughlin of Michigan. It is suggested in some of these 
letters that the proviso as to variations and tolerances is not manda- 
tory. It does read, " That reasonable variations and tolerances may 
be established by rules and regulations." The writer of one letter 
suggested that that ought to be mandatory, and that the department 
should be required to establish rules and regulations as to variations 
and tolerances. What do you think about that ? 

Mr. Alsberg. I do not think that the department has any particu- 
lar objection to that change in the. language. The thought in our 
minds was this, that if it is mandatory to establish tolerances, it is 
mandatory to publish them, and when we publish a tolerance it 
means that it ceases to become a tolerance but becomes a practice. If 
we sajr that a tolerance in a certain type of bottle shall be half an 
ounce in the 12-ounce bottle, because that is reasonable, you will give 
the very skillful manufacturer a prescription of which he might take 
advantage. We thought it might be better not to make it mandatory, 
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but to leave it to administrative judgment, because if you publish a 
tolerance, it m is taken advantage or. That is a question for Congress. 
We have not any very strong feeling on the subject. 

Mr. McLaughlin of Michigan. As you operate under this law now, 
in many instances, I suppose you take no notice of variations and 
tolerances until a case arises, and then you determine at that time 
whether or not a certain tolerance is reasonable or proper and such 
as you would have made if it had been called to your attention, or 
if you had thought it advisable? 

Mr. Alsberg. The way we are operating at the present time, which 
requires a good deal of work, is that we are working through the 
whole series of foods and studying the methods of packing them, and 
the types of packages. We are determining what are reasonable 
variations in size, according to good, commercial practice, because 
you can not make 100 packages and have them all exactly alike. We 
are studying what is reasonable according to good, commercial prac- 
tice, in filling by hand and by machinery, to determine what is a rea- 
sonable tolerance, and what is reasonable shrinkage and variations. 

We are systematically going through all classes of food and drugs. 

Mr. McLaughlin of Michigan. You do not check them up by 
regulation in the first instance, but determine it when the cise arises i 

Mr. Alsberg. Yes ; we try to anticipate all cases. We try to find 
out in advance, and that is essentially how we operate. 

Mr. McLaughlin of Michigan. It is up to your .department, and it 
is more or less arbitrary whether it is done in the first instance, or 
later? 

Mr. Alsberg. Yes, sir; but we have no strong feeling on the matter. 
If it is your judgment that it had better be made mandatory we will 
publish a set of regulations. 

Mr. McLaughlin of Michigan. I see force in what you say ; that it 
would be a sort of invitation to them to reduce the quantity or quality, 
or something of that kind. 

Mr. Alsberg. A little bit. That was the only reason we used 
slightly different language, but we have no strong feeling on the 
subject. 

Mr. Jacoway. I want to ask you this : Would it be practicable to 
have all manufacturers of food articles in some way make application 
to some department of the Government, say the Agricultural Depart- 
ment, stating they were going into the manufacture of a certain arti- 
cle, and setting forth in their application a statement of the kind of 
container it was going to be wrapped in, the exact contents that will 
be contained in the container, and the exact statement that will be 
upon the package, so that when the department sees that they will 
know whether they are complying with the law or trying to evade it? 
Would that be too voluminous not to be practical or would it be prac- 
tical to have some kind of law providing that manufacturers of these 
different articles shall perform certain conditions precedent before 
they enter into the manufacture of food articles ? 

Mr. Alsberg. You mean that the Department of Agriculture would 
be required to approve labels ? 

Mr. Jacoway. Yes, sir. 

Mr. Alsberg. Well, that could be done only where such simple 
matters as a statement of weight and things like that are involved. 
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Where statements of quality and purity are involved, it would mean 
we would have to have an organization very similar to the organiza- 
tion of the Bureau of Animal Industry for meat inspection. If they 
put " U. S. inspected and passed " on all food articles, they would 
either take advantage of that or else we would have to have in- 
spectors placed in the factories, which would be a very expensive 
proposition. It would cost a lot of money and would require the 
extension of our present organization. If you wanted to apply 
it merely to such questions as we have here, such as the size of the 
package, the statement of the net weight, where questions of health, 
of sanitation, and of quality are not involved, it would not be such 
a big job; but if you want it for all phases of the food and drugs 
act, there would have to be an extension of our organization in the 
department, Vind we would have to have hundreds of inspectors, 
instead of 45, as we have at the present time. 

Mr. McKinlet. Does that question that he asks come under the 
authority of the Federal Trade Commission ? 

Mr. Alsberg. I am not very familiar with that. I do not think so. 

Mr. McKinley. Have you got a lawyer here? 

Mr. Horioan. I would say. that did not come under the Federal 
Trade Commission act, sir. The Federal Trade Commission act, if 
I understand it, was an act to regulate unfair competition among 
manufacturers. I am not a specialist in that law, but we deal par- 
ticularly with the misbranding of food and drugs shipped in inter- 
state commerce, dealing with the commodity or article itself, and 
we think the unfair practice part of it comes in there as merely 
incidental to the purpose of the food and drugs act. The main pur- 
pose of the food and drugs act is to see that the article of food goes 
to the consumer pure and properly labeled as to contents, so as to 
prevent him from being deceived when he buys it. 

Mr. Purnell. May I ask you a question before you finish? I have 
here 14 letters I have received in the last dav or two in opposition 
to this bill, most of them from candy manufacturers, and 1 think, 
without a single exception, each letter contains this general state- 
ment, that the Federal Trade Commission has ample power to pro- 
tect the consumer against deceptions of this character, and it is far 
better to leave the adjudication of such questions to the commission, 
with full authority to make investigations, and whose decisions are 
of a remedial and preventive character, instead of a penal and 
corrective. 

^ These candy manufacturers who have written in here opposing this 
bill all state that the Federal Trade Commission has got authority 
to reach these deceptions, and that therefore there is no necessity 
for this amendment. 

Mr. Horigan. I should say that that is purely a question of policy, 
whether they are right or not, whether they are reached or not, but 
I feel that this fraudulent package that goes to the consumer is within 
the purview of the character of deceptions which are now denounced 
by the present food and drugs act. I should say that the Federal 
Trade Commission approaches it from the standpoint whether one 
manufacturer is getting a better price on his article than another by 
reason of the style and dress of the packages. I feel that the Federal 
*le Commission is not directlv concerned with the consumer. It 
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is possible that our acts may overlap to some degree, but that will 
not prevent the Federal Trade Commission from operating, but in 
this case it is a more effective weapon in our hands as an administra- 
tive proposition, when we are dealing with the misbranding of food 
and drugs, that we clean up entirely in the Department of Agricul- 
ture. 

Mr. Purnell. Your idea, then., is that the Federal Trade Com- 
mission is more interested in seeing that justice is done as among 
manufacturers? 

Mr. Horiqan. As between manufacturers. 

Mr. Purnell. Do you know whether or not it really undertakes to 
exercise that authority, if it has it? 

Mr. Horigan. I have no knowledge except that in my following 
of the Federal Trade Commission act to some extent, I know that 
they have taken up questions of misbranding in the way of trade 
names, and things like that. I have not seen tnem go into the propo- 
sition of weight, etc., and the question of misrepresentation of the 
character of food. 

Mr. Purnell. This amendment, if adopted, will protect the con- 
sumer, rather than have any regard for the right of the manu- 
facturers? 

Mr. Horigan. Yes. 

Mr. McLaughlin of Michigan. We might put in here that it is 
to be enforced by the Department of Agriculture, and not by the 
Federal Trade Commission. Evidently, if all the manufacurers 
should perpetrate the same fraud, if you might call it that, and each 
was taking some advantage of the consumer, the Federal Trade Com- 
mission would pay no attention to it? 

Mr. Horigan. That thought occurred to me, that if the manu- 
facturers would agree to the same practice, so that there would be 
no discrimination among the manufacturers, the consumer would be 
left out in the%cold just the same. 

Mr. Purnell. How would the consumer be injured if they all re- 
sorted to the same practice? 

Mr. Horigan. As Senator Sherman said on the floor, he went in to 
buy a package of rice, and bought a package that looked like 2 
pounds, but he really got about a pound of rice. A member of my 
family went into a store and bought some macaroni, and thought she 
was getting something, and got this slack-filled package and she felt 
very much hurt about it. 

Mr. Purnell. But if all the manufacturers resorted to the same 
practice 

Mr. McLaughlin of Michigan. It would mean that all the con- 
sumers would be defrauded. 

Mr. Purnell. Would they be defrauded? 

Mr. Wilson. They would be deceived. 

Mr. Purnell. They might be deceived, but if there w&s no incen- 
tive, by reason of the difference in size, one would be in the same 
situation as the other. 

Mr. Alsberg. There is an economic waste involved. 

Mr. Wilson. But that does not go to the question of deception and 
fraud; that goes to the question of economic waste in the packages 
and the space taken up in shipping. 
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Mr. McLaughlin of Michigan. It does involve fraud and decep- 
tion, because the purchaser has no way of knowing how nearly filled 
the package is standing before you, and he has the right to assume 
that it is practically full, and it is not. 

Mr. Puiinell. I do not want to get into an argument as to whether 
or not he is defrauded. I can not see any possible chance for him 
to be defrauded, when he gets 16 ounces or 15 ounces. 

Mr. Jacoway. When he thinks he is getting 18 ounces? 

Mr. McLaughlin of Michigan. How many purchasers know how 
much space an ounce of plunder will take? 

Mr. Horioan. Possibly Mr. Wilson's point is this, that if all manu- 
facturers were to agree on an honest package there would be no in- 
ducing motive to practice deception on the consumer, since manu- 
facturers would not then be forced to meet the unfair competition 
of the dishonest package. On the other hand, were they all to agree 
on a dishonest package, there would then be no question of unfair 
competition as between manufacturers, but the consumer might in 
that event nevertheless be deceived by a slack-filled package. 

Mr. Purnell. I do not think anybody is fooled unless one fellow 
has more slack than another. 

The Chairman. In other words, in the matter of counterfeiting, 
if all are engaged in the same business, that would not be considered 
fraud or deception ? 

Doctor, there has been a good deal of complaint about the forms 
of packages or containers used in the selling of sirup. What have 
you on that? Have you got that matter under investigation? 

Mr. Alsbero. I do not recall any cases in which the deception on 
packages of sirup was any different from this general type. I do not 
recall any instances which would set that class of goods aside by 
itself, unless it be those cases in which the shape of the package is 
such as to indicate to the purchaser that the product is maple sirup 
when in fact it is not. * 

Mr. McLaughlin of Michigan. Have you had' this matter up with 
the manufacturers and hadliearings and conferences with them? 

Mr. Alsbero. This general proposition? 

Mr. McLaughlin of Michigan. Yes. 

Mr. Alsberg. Yes; we had it up with the spice people. We 
started a few prosecutions during the war against the spice manu- 
facturers who happened to have tneir cans labeled in a way that we 
thought we could make a case. There were certain spice manufac- 
turers who had the packages labeled " 5-cent package " and " 10-cent 
package." We made a case against them on the theory that the words 
" 5-cent package," or the statement " 5-cent package," or " 10-cent 
package, had acquired a definite meaning, because of the fact that 
it had meant a certain amount of spice. They reduced the amount 
of spice in the package but still called it a 5-cent package, and there- 
fore we considered that package was misbranded. The cases did not 
come to trial because the entire trade came down and we had hear- 
ings and the trade said very frankly they thought something ought 
to be done, but that they could not do it by themselves because they 
could not control everybody. 

That is the history of all these conditions. The trade does not 
^ant to do these deceptive things, but some man starts, and the whole 
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trade is disorganized, and then they are all compelled unwillingly 
to follow. Now, as a rule, if you give them a chance to get out from 
under unfair competition they are only too glad to quit. My under- 
standing is that the spice trade, the wholesale-grocers' trade, and 
the canners all have expressed themselves as in favor of this bill, 
if it can be amended or changed so as to make the establishment ox 
tolerances compulsory instead of optional, and, in the case of the 
spice association, if they be given a suitable length of time to dis- 
pose of the packages which they already have on hand. 

Mr. Jacoway. That is interesting to the committee. Is it your 
idea that the reputable trades want this legislation adopted? 

Mr. Alsberg. My understanding is that is true for the reputable 
trade among the spice dealers, the canners, and the wholesale grocers, 
and there are probably others who have not happened to communi- 
cate with me. I understand that the reputable trade in those three 
lines wants this legislation, if the establishment of tolerances is 
made compulsory instead of optional, and if, in the case of the spice 
dealers, they to be given time to adjust themselves. 

Mr. McKinlet. Doctor, on the latter question, what would your 
recommendation be as to the time the bill or law should take effect 
after it is passed? 

Mr. Alsberg. Well, if it is the judgment of the committee, sir, 
that you want to make it effective at some later date, I would not be 
in a position to recommend a specific date without communicating 
with the trade. I do not know how large a stock of cartons and 
similar packages the trade has on hand. 

If it were merely a matter of labels, and you wanted to give them 
a chance to use up their labels, which is a case we have had to deal 
with, you would have to give them 18 months. That was our experi- 
ence on labels, because labels are articles that if you buy them by the 
million you get them for an enormously reduced price. 

Mr. Purnell. As a matter of fact, do not many of these concerns 
place their orders. for packages and labels a year in advanced 

Mr. Alsberg. I do not know about packages, but I do know about 
labels. They buy labels in enormous quantities. I am not in a posi- 
tion to make a recommendation at this session, without a conference 
with the trade, on the package question. If it is a matter of labels 
and you would want to give everybody a chance to clean up, you 
would have to let them have 18 months. 
Mr. McKinley. How are we to find out? 

Mr. Alsberg. We have gentlemen representing the trade here who 
will be glad to inform you, and if you want us to make an investiga- 
tion, our inspectors can easily check up and find out how much the 
trade has on hand. We have not done that. I think if this committee 
wanted to find out we could set our inspectors to work. 

Mr. Young. Personally, I have not very much sympathy with ex- 
tending the time to get rid of a fraudulent device. I have not uny 
sympathy with that proposition at all. 

Mr. McKinley. They are not all fraudulent. This c<*rcrs a good 
many. 

Mr. Wilson. Here is a package put out by a Chicago concern, 
which looks like it held a bushel of potato chips, when you look at it, 
but when you open it you find it is about a third full. Now, I think 
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that the quicker we get that package off of the market the better the 
public will be served, and as far as I am concerned, I would not give 
that concern any leeway whatever to dispose of what they have got. 
That is the way I look at it. 
Mr. McKinlet. I understand that; but when you have taken an 

extreme case. 

Mr. Alsberg. You could perhaps pass some language which would 
make an exception of the candy manufacturers. 

The Chairman. At present you do not care to express an opinion 
as to the time required to dispose of the stock on hand? I take it 
that that should be taken care of should it not? 

Mr. Alsberg. Not at this time, sir; because I have no information. 

Mr. Jacoway. All these fellows have got to do is this, that is to fill 
up the packages, is it not ? 

Mr. Alsberg. That is true; but Mr. McKinley is thinking of the 
man who has candy fancy boxed, you see, for the holiday trade. 

Mr. Bubey. There is not much danger of his being disturbed before 
the coming holidays. 

Mr. Purnell. t think there is a decided difference between a man 
who puts a false bottom in a package and the man, who, because he 
wants to make a nice package that will sell, trims it, as a fancy-candy 
box, is trimmed inside and out. That fellow clearly intended to 
deceive somebody by putting that false bottom in there, but the aver- 
age dealer who puts a paper container in there for his candy, and who 
makes a gift package that sells more on account of the box than for 
the contents, stands in a different position. 

Mr. Alsberg. There would not be any disposition on the part of the 
administrative officers to favor that kind of a man. We have to use 
our judgment in applying a specific proposition. As a matter of fact, 
that is the type of thing we have to do in the administration of the 
law every day. 

If we sent everything to prosecution we would soon bring the law 
into disrepute in the courts. The courts would very soon not give us 
any attention, if we brought all kinds of trivial questions into the 
courts. So we have to use our judgment in the matter. 

There is just one other class of goods I wanted to mention in this 
connection, which I overlooked before, and that is canned goods, in 
which great abuses have and to some extent still are being prac- 
ticed in slack filling. A can is sealed, and a woman can not open 
it before she buys it. She takes it home before it is opened. The 
statement on the outside of the can of how much is in it means 
nothing to the average woman, because she does not know whether 
the can should hold a pound, 2 pounds, or 5 pounds. She knows 
how much a pound of dried beans ought to be, but she does not know 
what a pound of cooked pork and beans represents, and so, unless 
she has for comparison two or three cans, with different statements 
of weight on them, the weight means very little to her. The con- 
dition is particularly difficult, because most of these canned goods 
are mixturas of food and liquor. Take peas, sauerkraut, or spin- 
ach 

Mr. Jacoway. How about tomatoes? 

Mr. Alsberg. As it happens, with tomatoes the liquor has the 
same food value as the solids, $nd the family eats the whole can 
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contents. So long as the tomatoes are not adulterated with water, 
it makes very little difference. We have tried to prevent abuses in 
the filling up of empty* space with liquor under the adulteration 
provisions ofthe act. in the case of most goods that are put in cans, 
the can has to be filled; otherwise it can not be sterilized, and it 
will not keep. You either burn it or do not destroy the bacteria, 
and it afterwards sours or blows up. We have been able to get at 
a good deal of the abuse under the charge of adulteration. If a 
man puts fruits into cans, fills the interstices with water, but does not 
put the proper amount of fruit into the can, and then states the 
actual amount that he puts in on the label, we have succeeded in 
prosecuting on the theory that the goods have been adulterated with 
water, but there are a great many cases in"wliicir we~ciTft~Ttf)t tfe tlUlt: 

Take the case of shrimp put up in cans. Shrimp are put into a 
can and the spaces between the individual* pieces of shrimp are, of 
course, not filled with solids. We could hardly charge the shrimp 
packers with adulteration with air. 

Now, this particular phraseology, we believe, will give authority 
to say that the can is as full as good commercial practice in the pro- 
duction of the article demands. I think I can say that the canners 
to whom I have spoken and their officers are in favor of this legis- 
lation, because you can get at an element of the trade that they are 
fighting themselves, the cut-throat competition from the men who 
slack fill, and who are a serious menace to the canning industry. 

Take the case of spinach. That is another example. You can take 
one can of spinach and another can of the same size and they will 
vary. The same-sized can, a No. 2 can, will vary from 16 to 31 
ounces. The same-sized can will vary in the amount of spinach from 
16 to 31 ounces. The jobber sometimes tells the canner what price he 
wants to paj a dozen for the spinach, and the canner, of course, puts 
as much spinach into the can as he can afford to put into it at that 
price. The rest of it is filled up with water. 

It is a matter of how much the jobber is willing to pay per case. 

Now, the price at which it is sold to the consumer, the reduction is 
not in proportion to the reduction ill the cost of production. Some- 
how or other the reduced cost in production in a considerable measure 
is absorbed very largely somewhere along the line between the pro- 
ducer and the consumer. 

The Chairman. The cans were put up in accordance with a spe- 
cial measure? 

Dr. Alsberg. Not always, sir. 

The Chairman. They put in a certain amount of spinach and then 
add liquid! 

Dr. Alsbero. Exactly, sir. 

The Chairman. I believe we have a number of gentlemen here 
from outside the city who desire to be heard. 

Mr. Thomas E. Lannen. I am an attornev for the National Con- 
fectioners' Association. I would like to ask Dr. Alsberg a few ques- 
tions, if I may. 

Doctor, have you any knowledge as to the condition in which this 
package was when it was purchased with the candy in it? 

Dr. Alsbero. What do you mean? 

Mr. Lannen. I am referring now to a package you said had a false 
bottom in it. 
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Dr. AuuiKMi. Yes, hir. Well, I didn't purchase it personally 
Mr. Lannkn. Yon don't know how the candy was in this box at t) 

time, you did not purchase it ? ' 

Dr. Alhbkikj. No; I do not. 
Mr. Lannkn. As a matter of fact, do you not know that there is 

not a false bottom in that box [indicating]. 
Dr. Alhhkro. No; I don't. 
Mr. Lannkn. Do you say that that is a false bottom? f Exhibiting 

tmv that was in the box.] * 

Dr. Alhbkiki. There are two different things. There is a tray in 

Cherts Mr. Lannen, and underneath the tray is another bottom I 

did not refer to the tray as the false ljottom. * I am referring to what 

in under tin* tray, here [indicating]. 
sAt. ANDERSON. Tfftvt. U attached to the box? 
Dr. Alsberg. That is what 1 am talking about, not the tray. I 
recognize, of course, that it is legitimate to pack delicate candies in 
trays to prevent them from being injured, but I had reference not 
to the tray but to the bottom under that tray which is about a half 
an inch above the bottom of that box. 

Mr. Lannen. Now, don't you know, Doctor, that a large percent- 
age of the candy people pack their boxes with trays in the box ? 

Dr. Alsberg. I am not opposed to that. 

Mr. Lannbn. Those trays are used to separate the solid chocolates 
from chocolates such as are not solid, such as chocolate creams, and 
to keep them separately so as not to cause them to run together and 
get mashed; is that not true? 

Dr. Alsberg. I am not opposed to that. 

Mr. Lannen. Now, is it not a fact, Doctor, that a box packed that 
way, with candies, with trays in it, and holding a pound, would 
be a considerably larger box than a box packed without trays? 

Dr. Alsberg. That is true, but that box wasn't designed for that 
reason. I think there is no objection to that, but that bottom was not 
placed there for that reason, because that bottom was raised above 
the bottom of the box a half an inch, for which I can see no legiti- 
mate reason. If the box were a simple box, with trays, there 
would not be that objection. 

Mr. Lannen. Still, it would be a larger package than one without . 
the trays ; that is true ? 

Dr. Alsberg. Yes; surely. 

Mr. Lannen. And, setting on the shelves of a retailer, would 
appear to purchasers to contain more candy than the one without . 
trays in it ; isn't that true ? y 

Dr. Alsberg. Surely. : 

Mr. Lannen. Would that be a package that would be illegal under 
this kind of a law ? 

Dr. Alsberg. I don't think so. 

Mr. Lannen. Well, I, as an attorney, think it might. 

Dr. Alsberg. Well, I am not an attorney. ; '* 

Mr. Lannen. Now, Doctor, if this bill is enacted into law b> %j ^ 
Congress, does it not amount to this, that all packages of food wouW .^ 
have to be put out in identical units or identical measure. For in ^ 
stance, you would have to have a half a pound, and a pound, and \ - 
2-pound package, and a 3-pound package, etc.; isn't that true? £* r • 
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set alongside of this box, which contained one pound, how large a 
box would that be ? 

Dr. Alsbero. Well, it would be a great deal larger. I do not 
know whether it would be twice as large. 

Mr. Lannen. Under this law it would be deceptive? 

Dr. Alsbero. No. 

Mr. Lannen. Would this package be deceptive, or the larger? 

Dr. Alsbero. 'I don't think it would be deceptive, because every- 
bodv knows that marshmallows weigh less than chocolates. 

Mr. Lannen. Well, now then, it it contained fine candy — let me 
put it this way — the size of a package containing a pound of candy 
depends upon the composition of the candy ? 

Dr. Alsberq. Yes. 

Mr. Lannen. Isn't that true? 

Dr. Alsbero. Yes. 

Mr. Lannen. So that from the size of the box you are not justi- 
fied in saying that a box of candyis deceptive because it looks larger 
than another box of candy, both containing a pound; isn't that true* 

Mr. Anderson. May I ask you & question, Mr. Lannen? 

Mr. Lannen. Yes, sir. , 

Mr. Anderson. Well, nothing of that sort should be permitted. 
You ought to have special boxes in which there should be 

Mr. Lannen (interposing). I am not contending for any fraud ? 
but I am contending for the rights of my people, to keep them out of 
jail for innocent things, which are perfectly innocent within them- 
selves. I know how a law of this kind will be' enforced because I 
have tried probably as many food cases under the national food law 
as any attorney in the country. 

The -Chairman. I would suggest that to-day be set aside for those 
who desire to leave the city to-day. We will hear Mr. Lannen to- 
morrow. 

We have a number here to-day who are from out of town, who 
would like to get away this evening. In order to accommodate them, 
if it is agreeable to Mr. Lannen, we will hear him to-morrow. 

Mr. Lannen. I expect to be heard on this to-morrow, and I would 
like to ask the doctor one more question, if the bill pending in the 
Senate, known as the Calder bill, 3011, were passed, if it would not 
protect all of these articles of food under the national food bill until 
they reached the consumer? 

Dr. Alsbero. Well, there is no provision in the Calder bill for tak- 
ing care of any of the things this l)ill takes care of. 

Mr. Lannen. I know, but assume your bill passes as drawn and 
the Calder bill also passes ? 

Dr. Alsbero. Yes. 

Mr. Lannen. If the Calder bill passes, then the national food law 
would affect these packages and protect them right down to the pur- 
chaser. That is true, is it not? 

Dr. Alsbero. If it is held constitutional, I don't know. 

The Chairman. Are you through, Dr. Alsberg? 

Dr. Alsbero. Yes, sir; unless you desire to ask some questions. 

The Chairman. Thank you, f)octor. We will first hear from out- 
^f-town witnesses. Mr. Drake we shall be pleased to hear from you. 
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STATEMENT OF MR* FEED, ft* MAKE, REPRESENTING THE NA- 
TIOHAL WHOLESALE GROCERS ASSOCIATION OF THE UNITED 
STATES. 

Mr. Drake. I am a wholesale grocer of the firm of Drake v^ To,, 
and I am chairman of the pure food committee of the National 
Wholesale Grocers* Association, This matter is of interest to nil 
of the members of the Wholesale Grocers* Association, We simply 
would like to get before the committee the fact that we are favorable 
to this bill, but as Dr. Alsberg has stated, we would like to see the 
bill made mandatory as to the tolerances, making the won! " will ,% 
read "shall/' We will submit a brief to the committee. Mr, New 
man, assistant to our president, will submit a brief, ami we would 
like to have the word M mav M read "shall," in order that it mav be 
mandatory instead of optional. 

We would like, also, to have the legislation, when it is passed, 
effective with regard to goods on hand, in the hands of merchant m, 
and the labels. We are favorable to the bill, and Mr. Newman will 
submit our brief, which will take three or four minutcN to read, if 
you gentlemen would like to hear it read. 

Mr. McKinley. How would it be to put it in the record. You are 
in favor of changing the word " mav," in line 9 of page 4 2, to the word 
"shall"? 

The Chairman. Can you state the attitude of the merchant h 
toward this bill? 

Mr. Drake. The attitude of the merchants is an entire agreement/ 
so far as our opinion goes, with regard to the Department of Agri- 
culture, and the Bureau of Chemistry, and I think there in a dinoo- 
sition to back this among our members; that we are in favor of turn, 
and that we are simply asking the committee and the doctor who 
is interested in this bill, to take cognizance of our winlien with re- 
gard to these two small items, making it mandatory. 

The Chairman. Then you feel that it is fair to annum**, that Hie 
merchants in general are in accord with it? 

Mr. Drake. I am here representing the National Wholesale (trn 
cers. 

The Chairman. I had reference to the retail merchant*, 

Mr. Drake. Well, I do not represent the retail merchant*, 

The Chairman. But you come in frequent contact, with them? 

Mr. Drake. Yes, sir: but all of un guarantee the article* \u tfie 
invoices comply with the National and State pure- foo*l )n%< and 
we do not wish to pass on to our customer* good*, that are dw'j/tr * 
to the ultimate consumer. 

The Chairman. Has your association had occasion to call on *},*>, 
Federal 'Trade Commission affecting matter** covered bv fh;* b,il? 

Mr. Drake. I can't say with rtfarenw, to thin bill, With r*'1*'r"i*"', 
to deceptive trade practice*, but not alonjr thin Jin* *o far n< t %tn 
cognizant: bnt where they have been practicing *\wt>.\fi\<m *>*r **,;. uy 
articles which were \em than their known value, thai ** ha * tx'xni 
up with the Federal Trade ('wntui*&if>v. 

Mr. Pr»>'Ki-i* Then yon ntafe that yon ^O'd'J l/*" lo **-+ t •,,* 
bill pstm Cmgre***. not only to prof/** your**!*** a* v-.j,^.^ * yt'r 
cers. but also in the interest and th* righf> of fh> *,\t,t:,*t+ »f,<.*>.' sn'i 
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Mr. Drake. Absolutely, sir. We want to see the goods get to the 
consumer at the least possible cost, and there is a lot of waste here 
in these slack-filled packages, and it is deception besides. 

Mr. Purnell. Well, the National Wholesale Grocers' Association, 
then, does not approve of this deception ? 

Mr. Drake. No, sir. 

Mr. Purnell. You say they have been forced, practically, into it 
as a matter of self-preservation? 

Mr. Drake. Well, very often, sir, the manufacturer comes to the 
jobber after having gone to the retailer, and asks the jobber to take 
on an article which he already has orders for from the retailer, you 
see, and in our function as a jobber we very often take on a package 
of that kind which the manufacturer guarantees to us. 

Mr. Purnell. Do you know how long advance notice would be 
required by the manufacturers under the packages and labels they 
now have? 

Mr. Drake. Well, in my own case, take, for instance, the salmon. 
We are sending our salmon labels to the Pacific Coast now for dis- 
patch to Alaska next spring. Consequently we buy our labels in 
advance. We have put in orders now for labels for the 1921 pack. 

Mr. Purnell. Many concerns have hundreds, or thousands of dol- 
lars invested in containers and in labels; do you think we ought to 
protect those men who have been before, or will be in the future, 
guilty of fraud and deception ? 

Mr. Drake. Not guilty of fraud and deception, but I think regard- 
ing the labels that probably would be a factor to be considered in 
connection with this bill, and that it could probably be taken care of 
in a similar way that it was met in 1906 when there were hearings 
at that time in New York before the three Secretaries, Agriculture, 
Treasury, and Commerce, and at that time those three departments 
felt that it was equitable to allow a short time for the jobbers and 
manufacturers to take care of their labels so as not to produce an 
economical waste. In 1913 when the net-weight amendment was 
under consideration, the same tolerances were given to the Depart- 
ment, which amounted to, I think, 18 months in that case. I should 
say that 18 months would cover our case with regard to labels; 
because as soon as this law passes the manufacturer of any of these 
labels which are not being used would be stopped. They have got a 
lot of these goods on hand, and there are goods in the hands of retail- 
ers, which we think are not illegal now, and should be allowed to be 
sold by the innocent retailers. 

Mr. Jacoway. It is the innocent person that you want to protect* 
and not the person that is guilty of deception ? 

Mr. Drake. Yes, sir. 

Mr. Jacoway. That is the reason you are in favor of this bill? 

Mr. Drake. Yes, sir; not to protect deceptive trade; but because 
we do not believe in deception to the retail customer. 

Mr. Jacoway. But the deception that is being practiced is respon- 
sible for having forced some of the wholesalers to engage in this ? 

Mr. Drake. Y es, sir ; I presume that is true. 

Mr. Jacoway. And you think, if this bill is passed, it will make 
all come to the same law, that is the reason you are in favor of it; 
x hat is your object? 
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Mr. Dbake. That is my idea ; yes, sir. 

The Chairman. We thank you, Mr. Drake. The amfgidmentB 
which you propose will be given consideration. 
We will now hear Mr. Newman. 



STATEMENT BT MB. JOHN B. NEWMAN, ASSISTANT TO THE 
FBESIDENT OF THE NATIONAL WHOLESALE GBOCEBS' ASSO- 
CIATION. 



The Chairman. Mr. Newman, will you give your full name. 

Mr. Newman. John B. Newman. 

The Chairman. What is your business? 

Mr. Newman. Up to last week, I was food commissioner for the 
State of Illinois, and Dr. Alsberg referred to me in that capacity. 
Last week I resigned and went to work for the National Wholesale 
Grocers' Association. 

Now, in further verification of what Mr. Drake said about the com- 
petition by the people who enter this unfair competition, this will 
eliminate their trade when the retailers will not engage in this kind 
of practice. It would establish a maximum, and I think that in 
view of that that this bill should say in section 4, right after the 
word, "filled," it should — in line 7, page 2 — it should read, "if 
in package form, and irrespective of whether or not the quantity of 
the contents be plainly and conspicuously marked on the outside of 
the package in terms of weight, measure, or numerical count, as pro- 
vided in the preceding paragraph, the package to be filled with the 
food it purports to contain"; and now insert, "consistent with good 
commercial practice." 

Now, that is good commercial practice. That is not fair commercial 
practice, nor poor commercial practice. 

Mr. Purnell. Who is going to determine? 

Mr. Newman. Dr. Alsberg would be the last one on that, and he 
and the department which he represents, have a wonderful lot of 
records on it, and have the means of making investigations, and they 
are very far on that proposition now. 

Mr. Caraway. How would it be to put in this: "As determined by 
Agricultural Department"? 

Mr. Newman. Well, I think that should be quite good enough, 
good commercial practice. 

The Chairman. Who would determine what would be good com- 
mercial practice? 

Mr. Newman. Well, I think the Department of Agriculture. 

Dr. Axsberg. It would be a matter for the courts to determine, 
what good commercial practice was, and it would be up to the depart- 
ment to express an opinion as to such and such a process of a manu- 
facturer, but the courts would have to determine as to the question 
of fact. In that way it wouldn't be much different from any other 
issue of fact. 

Mr. Jacoway. But it would be a long way of getting relief if it 
had to be taken through the courts. 

Dr. Axsberg. There will be very few cases that will have to be 
taken to the courts, I think. 
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Tho Chairman, What would be construed to he the meaning of 
good commercial practice ? 

Mr. Purnkll. It does not mean anything. 

Mr. Newman. Well, in circular 144, it states that the addition of 
water, brine, HUgar, or sirup, is required for the proper packing and 
preservation of Home food products. 

Now, Dr. Alsberg has told us what they would consider as contami- 
nation, Now, some of these foods are packed in lump form. Now, it 
is not possible to stand with a can open and let a httle air out and 
add a little more to tho contents. That is not good commercial prac- 
tice. It would not be good commercial practice to do that. 

Now, we have an automatic weighing and filling device. It is good 
commercial practice, and it is economical and the proper and satis- 
factory way of doing. Now, I don't think that we should stop or 
hold this up to get a law like that. Now, you know that the house- 
wife, in the home, when she is canning jams or fruits, she takes a 
knife and lifts the top and lets the air out of the can, and then puts 
a little more of the jam into the can. Now, we can't do that com- 
mercially. I understand that Dr. Alsberg has stated that they would 
limit the disposition of the retailers' goods on the shelves. 

Mr. MoKinlwy. May 1 ask Dr. Alsberg right them whether lie 
is agreeable to that suggestion? 

Dr. Alsiucro. I, personally, haven't any objection to it. I would 
like to confer with the Solicitor of the Department, and not com- 
mit the Department without conferring with him. 

Mr. PurnkuTw. Well, then, tho question is asked if that particular 
case would be determined in court? 

Dr. Alhrbro. That is the way we have been operating with all of 
our cases heretofore. 

Mr. Purnell. Would it be possible for tho Department to lay 
down some rules applicable in a general way? 

Dr. AhHRBRG. I tnink we do that right along. . For the last two 
years we have been carrying out a rather extensive investigation, 
with which Mr. Newman is familiar, on how much of an article 
there should be in cans of different sizes. We have put up experi- 
mental packs, a few cases in canneries in all sections of the United 
States, of all of the different varieties of fruits and vegetables. We 
had to put up thousands of cases and let them stand, and then we 
would cut them and find out how they looked, those which were 
over-filled and those which were under-filled. We also get tho judg- 
ment of the trade. On the basis of these investigations we issued 
opinions that in our judgment it is good commercial practice to pack 
a number 2 can so and so. Of course, such an opinion has no author- 
ity in law; it is merely the bureau's opinion, which the manufacturer, 
if he wishes, can follow as a guide. If we are wrong, he has the 
right to prove that we are wrong in court, if he can't convince us 
out of court. 

Mr. Jacoway. Would it be better to provide rules and regulations 
in your department by which they would be guided? 

Dr. Alsberg. Well, if you want to give an executive department 
that measure of power, which isn't customary in Congress, it could 
be done that way, but the Department isn't asking for that degree 
<f power. 
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The Chaiemax. Hare you been doing that to acwne extent ! 

Dr. Alsbem. We have Keen doing that as far as we could, right 
along. 

The Chaibmax. Should that power he extended ! 

Dr. Aksmbb. I don t think we need it. 

The Chadoiax. Does that give you the necessary authority ! 

Dr. Af j s w a a B . Yes: I dont think we should be placed above the 
courts. That is what such a proposition as that would do. 

The Ch aiwm %x. Of course, you would be subject to the courts! 

Mr. Duke. Mr. C. A- Tha\er. of Austin. Nichols * Cou whole- 
sale grocers, of New York : Jir. Jaraes Hewitt, of J. R. Kell^jr * 
Sens, wholesale grocers, of Philadelphia: Mr. A. X. Merritt. of Chi- 
cago. Wholesale (mwK Association. Chiiago. and Mr. Arthur 
Spencer, of Xew York, of Breed. Abiv<t * Morgan, counsel for the 
National Wholesale Grocers' Association of the United States, are 
ftaesent. 

The Craimjiax. IX* they de>ire to i>e Ijeard ! 

Mr. Xewmax. Mr. Ci.airr.-an. :t is the *u:4oin to hold a meeting 
ait the Agricultural Depart :_je^t. and they go into these things, and 
Dr. Alsbery gives out a F. I. D.. eto. 

Xow. I do not isi.aMT.ne thi> cue^uon w:jl \ery often get into the 
courts. Dr. Aisiwsr will ^.ake a ruling* as to the toleranoes.. and 
the trade will follow pretty eiosely. Hi> depart :.ient will make a 
ruling as to what is s"»i cou-sieivial practice, and it will be taken 
care of. The trade. I relieve, will hare aii teen put on equal foot- 
ing; as a matter of law. As a iua:ter of fact, of <w;ir?e. it ooi/jil $jo 
to the courts, tut I dont think it wc!i ever go that far. I do not 
think there woeild tie any trou": ;e in «r-vir-^r Dr. Alsherff the ri^rlit to 
saw or the r*£it to tijake rules for the trade, and the trade will 
know bef.»iehar.d. kn-w ri^ii o£ the hat. and thev would not have 
to wait until they g«> to court. He could say what was good com- 
mercial practice on this, ani they would late it up as in the pasa. 
In that waT thev couli take :t u:> and find out iu>* what <rood 
cor.unerciai practice was, and then the trace would know before- 
hand, and they would noc be foiled to wait and find out what was 
the decision of the cotirt. two year? after the case was filed. 

Mr. PuBxnau Men who want to violate it wouli take it to oourt 
to find oct what g»»i commercial practice is. 

Mr. Xewhax. I d*>ni think that any man couli violate the 
terms and make «?»!- I think we couli get the crooks all right 
enough. I d«:nt think we o~urht to l*ave any loopholes f ~r the 
crooks to 2«*t rv_ Ju^t give the >grhin-are tra.ie =ou.e wav of £ni- 
im? them, devi-in^ a th:n«r of that kin :. an 1 :t is g* ing to Ve ac- 
cepted- It comes hack to :he w">rd -nil."" 

Mr. Jao:wat. Mr. Chairman, mav I a-k Mr. Xewr.^n scue 
questions! 

The Cif\ntif \x. Yes. -ur^ly. 

Mr. Jacowit. Xow. t?^re is one thm^r then*, t. l^ran'-'es^ X;w^ 
I suppose th-o^e tc l-rran?es wili be d-rcemiine»i w;:h r^rVrerx-e r.> t>e 
commervial prai:ti-:e. and if t*'ai make th-ise t.>rarj:es n*.ar.«ias.:ry — 
now. if to«i do make them mandatorr w::h. r^f-frfnt.-e to trie -rjLtser 
of sfOoA •^xi:rr'**r r *ial r/ri*:t:«v- I lir/t se** 'wr.ere v :r aiveo *.:vrfd 
tut- anv r.:krti«.":lir ^rf-^jt. 



88 AMENDMENTS TO THE PURE FOOD AND DRtFGS ACT. 

Mr. Newman. Well, I think the amendment is mandatory that 
they should make them with reference to good commercial practice. 

Mr. Jacowat. I don't know whether it is mandatory, but I think 
it is good sense. 

Mr. Newman. It is at the present time, the way the department 
is conducted, but you do not know what it will be in the future, 
at some time when his successor might make rulings that would 
not be proper. 

Mr. Lee. May I ask Mr. Newman a question? I want to know 
just with regard to that amendment, whether he has in mind that 
reasonable rules and variations, reasonable variations and tolerances 
may be established by the regulations made in accordance with 
present methods ; that is, by the Secretaries of Agriculture, Treas- 
ury and Commerce, if that does not take care of the filling of 
Sackages in accordance with the rule of reason and not binding 
own to any method which is fixed by trade convention? 

Mr. Newman. Well, I think they should be bound down somewhat 
to good trade practices. 

Mr. Lee. I lust ask if it would give any effect to those words — the 
proviso, found on page 2, lines 8, 9, 10, and 11 of the section — if that 
. does not take care of any tolerances or variations that there should 
be in filling packages — it that does not properly take care of it? 

Mr. Newman. You mean, " good commercial practice " should be 
inserted for " reasonable variations " ? 

Mr. Lee. I am asking you. I understand the language "good 
commercial practice" qualifies the word "filled." Would "reason- 
able tolerances " take care of the situation in a better shape ? 

Mr. Newman. With some man making rules and regulations, with- 
out any experience, or without any desire to get information, there 
would be trouble. 

Mr. Leb. The law says it shall be reasonable. 

The Chairman. Mr. Newman, you have the views of several as 
to the time when the penalties under this law should become effective. 
Is it your opinion that it should not go into effect for some time, so 
as to give the trade an opportunity to dispose of or use up the goods 
they have on hand? Would you not provide such a limitation? 
Of course, from some of the packages that we have before us, it 
would seem that some are practicing fraud — that some have used 
those packages for the purpose of deceiving. Would you care to 
give them protection ? 

Mr. Newman. No, sir. 

The Chairman. How would you differentiate? 

Mr. Newman. I am not able to answer how, but I think that some 
of those packages shouldn't be given very much consideration. 

The Chairman. That is a difficult situation. 

Mr. Newman. I don't think that potato-chip package ought to 
have 20 minutes. Now, that might be taken up in a way &nd some- 
thing might be put in there which would make it possible to differ- 
entiate between these packages, leaving that to the Agricultural De- 
partment to take care of by rules and regulations, by F. I. D's., and 
allow the department, for instance, to grant anywhere from one to 
four years for these goods to be sold. I think 18 months would be 
enough time for the innocent retailer to get rid of the stuff. 
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Mr. Anderson. In a package of noodles I have here it says that 
the contents are 2 ounces ; and if it does contain 2 ounces, it is about- 
one-third, filled. If it were filled, it would contain about 6 ounces. 
All that would be necessary to do with this package, if it were 
entirely filled, would be to change the statement on it as to its net 
weight. Now, that wouldn't be a very great hardship on anybody, 
would it? 

Mr. Newman. No, sir. 

The Chairman. Would } t ou favor leaving it to the Secretary as to 
how it should be done? 

Mr. Newman. Yes, sir ; I believe a clause like that would be satis- 
factory, and that it might be left to Dr. Alsberg. 

The Chairman. Is that done in case of criminal statutes: would 
it be proper to do it? 

Mr. Newman. I presume it would not be proper to do it with 
criminal statutes. 

Mr. Jacoway. You take a package that was properly filled and 
settles down before it reaches the customer's table — would that be 
legal? 

Dr. Alsberg. There should be rules and regulations to take care 
of that. 

Mr. Newman. Gentlemen, those are the only two things that the 
grocers want to present to you, and I have, for filing, a brief for your 
attention. 

The Chairman. Without objection, the brief will be incorporated. 

(The brief referred to above is printed in the record in full, as 
follows :) 

Memorandum in Behalf of National Wholesale Grocers'. Association of 

the United States. 

H. R. 8954, introduced by Mr. Haugen, referred to the House Committee on 
Agriculture, proposes to amend the food-and-drugs act of June 30, 1906, as 
amended. 

This bill would amend said food -and-d rugs act by adding, in section 8, after 
paragraph 3, in the case of food, a new paragraph, reading as follows: 

" Fourth. If in package form and irrespective of whether or not the quantity 
of the contents be plainly and conspicuously marked on the outside of the 
package in terms of weight, measure, or numerical count, as provided in the 
preceding paragraph, the package be not filled with the food it purports to con- 
tain : Provided, however, That reasonable variations and tolerances may be 
established by rules and regulations made in accordance with the provisions of 
section 3 of this act." 

This provision is designed to prevent the sale of so-called " slack-filled " pack- 
ages, as, for example, the sale of a 3-ounce package containing 2* ounces of 
pepper. 

The bill provides that reasonable variations aud tolerances may be estab- 
lished. 

Paragraph fourth, quoted above, provides " that reasonable variations and 
tolerances may be established," etc. 

Variations necessarily occur in packing food products in containers due to 
the physical impossibility of filling every package with exactly the same quan- 
tity and due to the effect of shrinkage and evaporation, which will differ in 
various localities owing to climatic conditions. Moreover, some food products 
can not be properly packed without the addition of water or brine. This fact 
is specifically recognized by the Department of Agriculture in F. T. D. 144, 
which states that the addition of water, brine, sugar, or sirup is required for 
the proper packing and preservation of some food products. In so far as such 
variations and tolerances are necessary and inevitable they should be recog- 
nized, and it is, therefore, submitted that the statute should provide that read- 
able variations and tolerances shall be established and not that they m 

The situation with respect to this amendment is analogous to the a me 
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of the food-and-ilrugs act by the act of March 3, 1913 (the net weight amend- 
ment), requiring all food in imckage form to be branded with the quantity of 
the contents in terms of weight, measure, or numerical count, and providing 
" that reasonable variations shall be permitted, and tolerances and also exemp- 
tions as to small packages shall be established." * * * 

We respectfully request therefore, that the provisions in the pending bill as 
to variations ami tolerances l>e made mandatory, and that the word ** may ** be 
changed to "shall." 

The bill in its present form does not allow a reasonable time for the disposal 
of goods on hand. 

This hill in its present form would prohibit the sale of those packages of food 
now on hand which, while accurately branded with the weight, measure, or 
numeri<*al count, and which in every respect comply with the existing law, 
are. because of climatic conditions, unavoidable settling of the product, evapora- 
tion, and other reasons, ** slack filled." The failure to allow a reasonable time 
for the disposal of such packages now in the hands of the merchant imposes 
upon him grave hardship and loss. 

There are at this time enormous stocks of goods wbich had been packed 
and prepared for market in the utmost good faith. The failure to allow a 
reasonable time to manufacturers and merchants to dispose of said stocks on 
hand would cause a serious economic loss during a critical period rendering 
quantities of food subject to seizure ami destruction which at present comply 
with all statutes, and creating extensive and costly litigation. 

In the past the Government has always allowed reasonable time for the 
correction of violations and the disposal of goods on hand. 

The net-weight amendment of the food and drugs act allowed 18 months 
for the disposal of packages on hand not branded with the weight, measure, 
or numerical count. 

Food-inspection decision 153, dated May 4, 1914, which was issued after it 
had been determined that the guaranty legend on food packages was mis- 
leading and deceptive, and which canceled all such guaranties and their 
serial numbers, permitted until May 1, 1913, almost one year, for the dis- 
posal of labels and packages branded with such legend. Subsequently, by 
food-inspeetion decision 155, the effective date was postponed until May 1, 
1916. and still later, by food-inspection decision 167, the effective date was 
again postponed -until May 1. 1918, permitting in all about four years for the 
disposal of packages and labels bearing the guaranty legend. 

CONCLUSIONS. 

In conclusion, it is resi>ectfully submitted that H. R. 8954 l>e amended in 
the following particulars: 

First. By striking out the word "may." on page 2, line 9, of the bill, and 
substituting therefor the word "shall." 

Second. By inserting in the bill a provision allowing reasonable time for 
the disposal of goods on hand which do not comply with the provisions of 
paragraph fourth, section 8. 

Third. By inserting on page 2, line 7, after the word "filled," the words 
"so far as is consistent with good commercial practice." 

National Wholesale Grocers' Association of the United States. 
Arjay Davies, President. 
Alfred H. Beckmann, Secretary. 
Fred It. Drake, 

Chairtnan Pure Food and Legislative Committee. 
Breed, Abbott & Morgan, Counsel. 

October 27, 1919. 

The Chairman. I thank you, Mr. Newman. We would be pleased 
to hear from Mr. Hewitt, the next witness. 

STATEMENT OF ME. JAMES HEWITT, OF H. KELLOGG & SONS, 
WHOLESALE GBOCEBS, PHILADELPHIA, PA. 

The Chairman. Please give your full name to the reporter, Mr. 
Hewitt. 

Mr. Hewitt. James Hewitt. I am a member of the executive com- 
mittee of the National Wholesale Grocers' Association. I am also a 
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member of the firm of H. Kellogg & Sons, of Philadelphia, Pa. As 
wholesale grocers we think, and as members of the national committee 
we think, this a most excellent movement on the part of the food 
branch of our Government. We have no sympathy at all with the 
packages that are intended to deceive, but in the endeavor to get at 
this matter we want to take care of the honest merchants that happen 
to have packages that might be open to such criticism, and it is for 
this reason that we are here to aslc that the word u may " should be 
changed to the word " shall," and that tolerances, and that a reason- 
able time be given for the removal of goods that are apparentlv con - 
trary to the provisions of this bill. 

Mr. Jacoway. May I ask a question there ? I do not want to inter- 
rupt you, but there is a question in my mind, and that is whether or 
not the law should provide simply for the sale of the packages 
already filled, which might be a violation of the law as now pro- 
posed, or whether we shall go so far as to permit the use of all 
labels which are already in the hands of the manufacturers. I know 
that there is a great difference between permitting the selling of 
packages already filled in this way and permitting these people to 
go on and continue to fill this way — continue to use the same labels. 

Mr. Hewitt. I think there should be some discretion given the 
food department in cases of that kind. I think also — I see the diffi- 
culty that is in your mind — I do not know, but it strikes me that if 
some phraseology could be put in there something like this, that the 
package should be in some just proportion to its net contents; that 
allows, if a package is supposed to contain two ounces of potatoes, 
and if there is room for four ounces, I should say that the package was 
ultogether out of proportion to the net contents — and the only objec- 
tion to doing that, apparently, is to deceive. The buyer thinks that he 
is getting a fine lot of potatoes when he buys that package, and he 
finds when he gets it home that he hasn't hardly enough for him- 
self. The same is true with the noodle proposition. Wholesale gro- 
cers as a body, gentlemen, are opposed to fraud, no matter whatever 
source it comes from, and I think every business man is ; not because 
we are so good, such good people, but it is not good policy, and does 
not promote good business. 

Mr. Jacoway. In other words, this potato chip package should 
not be allowed to be placed before the public in this form ? 

Mr. Hewitt. They should be made to fill the package. 

Mr. Jacoway. They should be made to fill the package ? 

Mr. Hewitt. Yes, sir; they should be made to fill the package. 
With regard to the other labels, that could be taken care of by a 
sticker. A sticker would remove that difficulty. 

Mr. Jacoway. With regard to this package, they could put in six 
ounces instead of two? 

Mr. Hewitt. But in the case of a can of spinach, which Dr. 
Alsberg was speaking about, that would be harder to do. 

Mr. Jacoway. I suppose so, but a package of this form [indi- 
cating] could be easily handled? 

Mr. Hewitt. Yes. 

Mr. Wilson. With reference to that package [indicating], could 
that be easily handled? 

Mr. Hewitt. This is not altogether a fraud. This bottle was 
not gotten up, primarily, to deceive. It comes from France, and the 
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French are lovers of the artistic as well as the useful, and it does 
not deceive. 

Mr. Purnell. It does tend to magnify, however? 

Mr. Hewitt. Yes; glass will do that. And when the grocer goes 
to buy a package like this he can see it, and the retail grocer when 
he buvs bottles of this kind will count and find out how many olives 
are in a bottle before he buvs. It is not so in the case of a deceit 
like this [indicating package], because nobody knows what is in this 
until he opens it. 

Mr. Hubey. And it is evidently gotten up for the purpose of de- 
ceit? 

Mr. Hewitt. Yes. 
- Mr. Lannin. In view of that statement, would your association 
be in favor of having the element of guilty intent incorporated in 
this law, so as to protect the innocent man who does business in 
good faith? 

Mr. Hewitt. I can't answer for the association, but I think m>. 
That is what the law has. 

Mr. Lannin. I think that would paralyze all of the food indus- 
tries of the country. 

Mr. Hewitt. In your case of candy — a few years ago, when I was 
not making quite as much as I am now, when I bought candies, this 
candy was 60 cents, and this one was 80 cents, and the 80-cent box 
looked very much larger than the 60-cent box, and I asked the man to 
tell me the reason wh\\ and thev told me it was on account of the 
quality of the candy; that the better the candy was the lighter it 
was, and therefore it took up more space; and, regarding fancy 
boxes, our firm before the war used to import a great many fancy 
boxes. They were works of art. People didn't buy them so .much 
for the candy as for the beautiful picture. When you took the lid 
off you found that they were filled largely with cut paper before you 
reached the candy. That kind of candy was good candy, but nobody 
bought it because the candy was good. It was very good, but the 
people bought it for the beautiful box. 

Mr. Lannin. But if there was an element of guilty intent it would 
catch all of the packages which were really fraudulent, would it not ? 

Mr. Hewitt. Yes; I think so. I think a package ought to be in 
proportion to what it is intended to cover; that is, if it is intended 
to be used for 2 ounces, why it is fraudulent to take an 8-ounce 
package for it, and if intent also applied with reference to the arti- 
cle as well as to the container, after it was filled, then that would 
cover your objection. 

Mr. Lannin. Then if the manufacturer proved, for instance, that 
it was good trade practice and that he was acting in gobd faith, and 
there was no element of intent to defraud or deceive anybody, the 
law would let him out. 

Xow, the manufacturer of that box of candy maybe had a very 
good reason for putting it in that kind of a box. I do not know. 
I wouldn't convict him of fraud unless I knew what the facts 
were. He might be able to convince every man in this room that 
he had a very good reason for putting it in that kind of a box. 

Mr. McKinley. How about the false bottom? 

Mr. Lannin. I am talking about the false bottom. I would 
not convict him of fraud. He might be able to convince every 
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man sitting here that he had very good" reasons for it. That is 
why I say that the element of intent to defraud should come in. 

Mr. McKinuey. That is entirely within this matter. 

Mr. Hewitt. That is all, unless you have some questions to ask, 
I wiU give away to somebody else. 

The Chairman. We are very grateful to you, Mr. Hewitt. 

Mr. Hbwtpt. Thank you. 

The Chairman. We shall now hear from Mr. Madison. 

STATEMENT BY ME. H. W. MADISON, 0T THE TOMB* CO., 

CLEVELAND, OHIO. 

Mr. Madison. Before the war, these containers [indicating] were 
made to be sold at a nickel apiece when they were filled with spices. 
Instead of the manufacturers raising the price, they put less in a 
package. In the fall of 1917, Widler & Co. took the matter up 
with the Federal Trade Commission, and they paid no attention 
to it, and Widler & Co. got no action. In 1918, I think it wa3, 
Dr. Alsberg, that some of our goods were seized. We had also 
taken it up with Dr. Alsberg before then. We hardly felt that 
it was a fair proposition, and that it was questionable to put a 
package of this kind out and sell it for a nickel. 

Now, at the present time, we use a package something like this 
[indicating], packing two ounces in it and selling it for 10 cents, 
putting up a uniform package. When you use spice, two ounces 
will fill it almost to the top. If you use pepper, it will only 
fill it about three-quarters full. If this law goes into effect as 
it is, with the mandatory clause, we will have to have different 
size boxes for each package. Now, we couldn't very well have a 
package for the different sizes, a package for pepper, and one for 
spice, and so on down. 

We took this up with the Federal Trade Commission, but we 
could not get any action of that kind, and I do not think any 
action has been taken on our case. We tried to raise the prices, 
but when you have 15 or 20 other houses that are putting it up at 
10 cents a package, you can not put yours up and sell it for 25. 

Mr. Purnell. You didn't reduce it until after the other concerns 
had? 

Mr. Madison. Absolutely. At the time the matter came up we 
took it to Mr. Newman, and the case against Widler & Co., I tnink, 
was called off. Now, this was marked, the contents of the can 
was marked. They just didn't fill it more than three-fourths full. 
You have no idea what a package like that costs when you have 
got it completely filled, and if there was a uniform package used, 
and we were filling it in accordance with good commercial practice, 
I think that objection would not apply. 

Now, you take this can that sells for 5 cents, the container costs 
just as much as the can that is selling for 10 cents. That is, the 
actual cost of the can. It costs just as much as the package that 
sells for 10 cents. Now, I think in that case that they actually 
had 1 cents worth of spice, and the other 4 cents represented the 
can, labor, and profits, and I think at that time the actual can was 
1 cent, and 3 cents for labor and profits. 
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Mr. Wilson. What do those cans cost? 

Mr. Madison. These cans, before the war, we bought at $6.10 a 
thousand. During the war we "paid 14 dollars and some odd cents 
for them, so you see, most of the trade throughout the country 
at the present moment has discontinued entirely the nickel can and 
has gone to the 10-cent can. The consumer has been stuck so often 
in the small container, with such a small amount in the small pack- 
ages, that they are now watching it. 

The Chairman. Would it be possible to put it in a paper package ? 

Mr. Madison. That is very much cheaper, but the customer pre- 
fers a tin package. Now, some articles can be packed very well in 
a paper package, but if some of them are kept any length of time 
they get damaged. 

We finally settled upon the plan to market a 5-cent size, with 
no weight mark on it, but since within about 6 or 8 months, this 
thing came up, we have entirely changed all of our packages now, 
and have a nickel package, which is a small package about naif the 
size of this [indicating]. Some of the spice fills them entirely and 
others fill it three-fourths, and the same is true with our 10-cent 
package, some of the spices will fill them entirely full, while heavy 
ones like mustard, will only fill them about three-fourths full, and 
every package has a weight marked on it, and it is filled up to that 
weight, which is in accordance with good commercial practice. As 
stated, unless, this law is changed, it may not be necessary for us, 
for years, while Dr. Alsberg is in office, to change this, because he 
has oeen very fair, but if his successor should decide differently the 
manufacturers might better go out of business. 

Now, Widler & Co. pack spices for a great many people who 
use their private brands. We pack for Drake & Co., big whole- 
salers. This thing came on as to quantity reductions, but the fact 
is that with us we had $100,000 tied up in printing, printing plates, 
and labels, and we were in favor of keeping the same size package 
and advancing the price instead, but the general trade reduced the 
quantity that they put in their packages, and kept the same price. 
I think Dr. Alsberg kept in touch with the various prices, relative 
to whether they are sold for 15 cents or 19 cents. 

But there is one big reason why nobody changed back, because they 
have thousands of dollars tied up in labels. Now, Widler & Co. 
could not go ahead and pack spices for Drake & Co. and sell their 
spices at 19 cents a package, and Drake & Co., who would be in com- 
petition with them as wholesale grocers, be selling the same size 
package at 10 cents. 

Mr. Wilson. But not the same contents? 

Mr. Madison. But three-fourths of an ounce means nothing to a 
consumer, as Mr. Newman has said, unless the package is filled in 
accordance with good commercial practice, it is no good. Now, the 
consumer has no means of knowing, because they will take a can 
this big [indicating] and it won't have but a half ounce of pepper, 
and is packed according to law, that is all. 

The Chairman. The others doing this forced you to do it? 

Mr. Madison. Absolutely. 

The Chairman. We are very much obliged to you, Mr. Madison. 

Mr. Madison. Thank you. 

The Chairman. I believe Dr. May is the next witness. 
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STATEMENT BY DR. S. MAT, OF THE WIDLEE C0. 9 CLEVELAND, 

OHIO. 

Dr. May. I think that Dr. Alsberg can get in touch with the manu- 
facturers, who have been in the business since 1905, and he will 
find that each manufacturer will agree with him and will give 
him all full particulars as to what is a reasonable tolerance, that 
should be allowed in packing all commodities. Take up that bot- 
tle of extract [indicating]. We sell quite a number of extracts 
and bottled goods, but we have to buy the bottles that we can get, 
and we always endeavor to get as fair-sized bottles as we can get, 
and you will find to-day that they are making all sizes of bottles, 
putting in glass, and not actual contents. We do not save money if 
we get a small bottle. You g;et that very small bottle and you would 
save money, packing, shipping, and freight, and the printing of 
labels and cards, but as it was brought out here this morning, one 
firm alone is not in position to force the whole United States into one 
channel. It requires legislation, and we have come here this morn- 
ing to approve of this particular act, with this exception ; as Mr. 
Madison has stated for certain relative, specific bodies. Cinnamon 
being much lighter than black pepper or white pepper, two ounces 
of cinnamon will occupy a certain space which, against the same 
amount of black pepper or white pepper will be only approximately 
half of that space. Now, you could make some reasonable allowance 
for commercial practices and tolerances with reference to cans for 
these different varieties of spices. 

Mr. Anderson. As you understand the trade practice now, it is to 
have a standard package which will hold five cent's worth or ten 
cent's worth? 

Dr. May. Yes, sir. 

Mr. Anderson. And by putting it in that package, you could 
avoid filling that package? 
Dr. May. Correct. 

Mr. Anderson. With reference to that, if it is three-fourths filled, 
or entirely filled, or if there is seven cent's worth in it, or whatever 
it is, that is correct? 

Dr. May. That is correct. We fill these packages with automatic 
machinery. If you had to change the automatic machinery, for 
instance, two ounces fill one package, and of another kind of spice 
two ounces will only three-quarters fill the package. To change 
the automatic machinery so as to put in two and one-half ounces 
makes a two hour job. The machines will fill about 40 packages a 
minute, whereas, by hand, you can get about 10 a minute, that 
is the best you can do. 

Mr. Chairman. In your opinion, what is the attidude of the re- 
tailer as to this? 

Dr. May. We sell to wholesale grocers, and guarantee it to comply 
with the pure food act, but they in turn pass it on to the retailer, 
and if there is any trouble with regard to it we have to stand back of 
them. I, personally, would recommend that a reasonable length of 
time be permitted so that the manufacturer could use up any cans 
or containers he has on hand at the present time. 

The Chairman. In your opinion, how much time would that re- 
quire? 
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Dr. Mat. From general experience, and from what I hare heard 
and what I know, the usual allowance is 18 months. Perhaps 16 
months. And then, I think there should be a reasonable allowance, 
or it may be less time. The packer can always tell. The manu- 
facturer can give you the record showing how much spice or extract, 
or anything else our jobbers may use in 6 months, and he in turn 
can give you records as to how long it takes to dispose of them, and 
pass it right down to the retailer. I think a man never buys more 
than a six month's supply. 

The Chairman. In cases where you have been putting up packages 
only one-half to two-thirds filled, do vou mean in those cases too, 
that the law should take effect only alter you have used all labels, 
all cans, and all containers! 

Dr. May. It can cover both labels and cans, and I think Dr. 
Alsberg could get all of the information he wanted from every 
manufacturer in the United States, and then use his own judgment, 
and allow a reasonable length of time. 

Mr. Madison. Pardon me for interrupting again, but I think 
that we should use up all of the labels, and cans, and use up all of 
the stuff that is already packed, and all of the stuff that is already in 
the jobbers" hands, already packed. We might have to take the labels 
we have and put stickers on the label. He don't want to think 
that we ought to use up all of our labels. 

We have got a case right now where we have just had goods re- 
leased from Chicago. That package was in accordance with the 
law, but they were seized and held, and there has been another law 
since that time, and the goods can not be disposed of now, which 
is not fair. Goods which are already packed should be allowed to be 
disposed of in the package. 

The Chairman. How much time would be required? 

Mr. Madison. From 12 to 18 months. 

We would have to leave that entirely up to Dr. Alsberg's de- 
partment. That is always true, that the innocent have got to suffer 
with the guilty, but that would be all right, as we might have one 
guilty where we would have a dozen innocent houses doing this. We 
might have enough packed to last for six or eight months, and the 
wholesale houses ought to be taken care of. 

Dr. Alsberg. May I interject a point? I take it that this law is 
not going to be made retroactive, and that it will only apply to 
goods in shipment in interstate commerce after the passage of this 
act. So it can not in any way possibly apply to what is on the 
shelves now, or what is in transit now, or what may be put in transit 
between now and the time the law is effective. 

Mr. McLArGHLiN of Michigan. How about the original package 
in interstate commerce? 

Dr. Alsberg. Well, the original package now is a legal package 
at the present moment until the law is amended. Now, if the law is not 
to be made retroactive, anything that has been shipped will be shipped 
prior to the signing or the passage of the law. If no time limit is 
set, it could not be proceeded against. In other words, we can wipe 
out from consideration all stocks, everything that is on the grocer^ 
shelves now, and everything that has been shipped to him and will 
be shipped to him before the bill becomes effective. 
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Mr. McKinley. I think that that isn't correct, with regard to 
the things that are on the wholesale grocer's shelves ? 

Dr. Alsberg. If the wholesale grocer has stuff on hand to ship 
after this goes into effect, of course, such goods would come under 
the jurisdiction of the law. 

Mr. McKinley. Well, could he ship that outside of the State? 

Dr. Alsberg. He could. 

Mr. McKinley. I know ; you didn't say anything about wholesale 
grocers, you said if it was in the hands of a wholesale grocer it 
wouldn't be effective. 

Dr. Alsberg. It wouldn't be effective if it does not go into inter- 
state commerce again. 

Mr. McKinley. In other words, it would be effective if in the 
wholesale grocer's hands? 

Dr. Alsberg. If it was shipped out of the State by the grocer. 

Mr. Drake. I think that it would be desirable for disposing of 
the goods and for the wholesale grocers, of course, to ship them in 
interstate commerce and the stores that have them on hand should 
have time to dispose of their stocks. 

Dr. Alsberg. There is another point I would like to mention, and 
that is that this law is the local law in the District of Columbia 
and the Territories and that it would apply to the retailer in the 
District of Columbia, because the District of Columbia would come 
under- this law whether the goods passed in interstate commerce or 
not. 

Mr. Lannin. I would like to ask the witness a question if I might. 
Doctor I am interested in spices on account of some of the people 
in the association which I represent. Doctor, I would like to ask 
you if there is any spice package, either filled or not filled, that the 
consumer gets the full value received; in other words, he pays 5 
cents for a can and gets 5 cents worth of spice, does he not ? 

Dr. May. He does; that is, with this exception, the actual cost 
of the package. 

Mr. Lannin. Well, I mean that, but suppose that the can he gets 
for 5 cents, the can of spice, that package it contains 5 cents 
worth of spice, so that the question of protection is purely academic; 
is it not? 

Dr. May. Well, I would rather have Mr. Madison answer on the 
spice end, because he knows more about that than I do. I am not 
as well posted on that as he is. But I would say that it would be a 
theoretical question I take it. 

Mr. Lannin. But it would be, so far as that is concerned? 

Dr. May. No ; she would be getting her money's worth. 

Mr. Anderson. The package is larger than it ought to be, based 
on the amount contained in the package, then she really has to pay for 
that larger package ? 

Dr. May. Yes; to that extent, the package is larger than it ought 
to be. 

Mr. Lannin. She gets as much as she would get from any other 
concern ? 

Mr. Madison. That is a general trade practice, you know. Mr. 
Lannin. 

Mr. Lannin. Now, the use of this package is not to deceive [indi- 
cating]. 
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Mr. Madison. That is absolutely true. 

Mr. Lannin. And the question of the larger package is purely an 
economical question? 

Mr. Madt8on. This package might be a package that was three- 
fourths full, or it might be a package that was one-fourth full, de- 
pending on the size 01 the package and what was in it, and yet you 
would get value received, and m one package of the same size you 
might get a half ounce and in another package of the same price 
you would get an ounce. 

Mr. Lannin. How much would you pay though? 

Mr. Madison. You would pay 5 cents in one case and you would 
get 3 cents' worth and you would in another case get a nickel's 
worth. 

Mr. Lannin. I certainly do not see where she would get the same 
amount in each case. 

Mr. Madison. No; they did not get the same amount. As prices 
went up they got less, according to the manufacturer. 

Mr. Rube y. They got the same can ? 

Dr. May. They got the same can but less spice. 

Dr. Alberg. I might cite a specific case. One manufacturer put 
out a package which was considerably shorter than those that had 
been sold in a community. It was the same sized package, but con- 
tained considerably less than the trade package which was customary 
in that particular district had been containing for years. He, by 
virtue of having less in the package, was able to sell to the retail 
grocer for less, so that it was to the retailer's interest to push these 
particular goods at the expense of the other goods which cost the 
retail grocer more. He didn't give the retail grocer the full benefit 
of the lesser cost of packing the article, but he used the difference 
between the lesser cost and the lesser price he charged the retail 
grocer to stage an advertising campaign in this city on this par- 
ticular article. He put over on the public the lesser package and the 
public paid for it. He told me himself about it. The public paid 
the extra profit the retail grocer made and the cost of the advertising 
campaign, so that the public actually was injured in that particular 
case in that particular locality. 

The Chairman. Dr. Alberg, have you some other matters that 
you desire to discuss in this connection? 

Dr. Alberg. Only general matters with regard to food and drugs, 
and the formulating of a bill in the department and recommending 
it to the committee, sir. 

The Chairman. Will you indicate what they are, so that the gen- 
tleman may be proposed? 

Dr. Alberg. Perhaps the best that I can do is to read this letter 
from the department. 

Department of Agriculture, 
Washington, October 25, 1919. 
Hon. G. N. Hauoen, 

Chairman Committee on Agriculture, 

House of Representatives, 

Dear Mr. Haugen : I desire to recommend for the consideration of your 
committee the following amendments to the food and drugs act in addition to 
those contained in H. R. 8954: 

1. That authority be conferred upon the Secretary of Agriculture to fix 
standards for all foods and that the act contain suitable provisions to enforce 
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conformity to such standards of foods shipped or transported in interstate 
or foreign commerce. 

The standards now adopted by the department for the enforcement of the 
food and drugs act are prepared by a special confmittee appointed for that 
purpose, known as the joint committee on definitions and standards. Such 
standards are issued merely for the guidance of the trade and officials engaged 
in the enforcement of the food and drugs act and have no effect in law. They 
are based on all the information that the committee is able to secure from the 
trade In the article affected and are not accepted by the courts as conclusive. 
In the cases tried under the act it has been necessary to prove such standards 
as a fact through the employment of experts. The department in these trials 
has been uniformly successful in proving the standards adopted, although 
at great expense both to itself, the Department of Justice, and to the party 
prosecuted. Not only would the authority conferred by the suggested amend- 
nfent simplify the procedure under the act, but it would also serve, through the 
publication of the standards established, to tend to eliminate to a large extent 
without court proceedings unfair competition through the substitution of 
spurious articles. 

2. That the list of drugs set forth in section 8, paragraph 2, in the ease of 
drugs, the names of which are now required to be stated on the labels or 
packages containing them, be extended to include all habit-forming and 
poisonous drugs. In this connection see U. S. v. Antikamnia Chemical Co. (231 

U. S. 654). 

If you should with to consider prohibiting the use in articles generally sold 
to the public and limiting to use in filling physicians' prescriptions all habit- 
forming and poisonous drugs and their derivatives and the drugs now specifi- 
cally named in subdivision 2 of section 8 of the present food and drugs act 
relating to drugs, or should wish to consider requiring that labels state the 
objectionable features of each drug, e. g., "aconitin, a poison," I shall be 
glad to furnish your committee all the information that this department has 
collected bearing on the subject. 

If yon so desire, the department will be glad to incorporate the above 

recommendations in the form of a draft of a bill and submit the same for 

your consideration. 

Very truly, yours, _ _ w „ * 

D. F. Houston, Secretary. 

The Chairman. In your opinion, should that be given considera- 
tion in connection with this matter? 

Dr. Alsberg. Well, if it is desired to take it up in connection with 
this particular bill, if you desire to consider it. 

Mr. McLaughlin of Michigan. What are the different kinds of 
food that you thing should be standardized ? 

Dr. Alsberg. Well, this would apply to any kind of food that is 
subject to the food and drugs act. It wouldn't necessarily mean in all 
cases standards. It may mean merely definitions. I personally am 
not of the view that we should have numerical standards for natural 
products. I don't believe that milk, for example, which is normal 
natural milk that hasn't been tampered with or manipulated should 
be standardized, or that it should be excluded from the market be- 
cause it did not come up to some numerical standard that has been 

made for milk. 

This is particularly important for manufactured products, such 
as evaporated, or condensed milk; the manufacturers can make it of 
any density within certain limits. At the present time we have a 
standard which was arrived at by compromise and agreement with 
the manufacturers. There are many other products on which we 
have no standard. I do not believe we should have numerical stand- 
ards for natural products, because such a standard is apt to be re- 
garded as a formula for sophistication. What we desire to have is 
something that would enable the Agricultural Department to mak 

145576— 19— ft 1 i 
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definition, and enable us to have a standard in addition to the defini- 
tion where it is advisable. 

The Chairman. Is it not true, that several products differ, de- 
pending on the kind of soil on which it is raised ? 

Dr. Alsberg. Unquestionably. That is a point I wanted to bring 
out with reference to natural products. Coming back to the packages 
of spice, the department, a good many years ago, before my time, pro- 
posed a standard for the spice, ground pepper, stating that it should 
not contain over 15 per cent of fiber. That standard had to be a min- 
imum standard. The standard had to be liberal enough to pass the 
lowest qualitv pepper that is ever grown. What was the result ? Some 
of the manufacturers bought pepper shells, which are a by-product in 
the manufacture of white pepper — white pepper is only black pepper, 
from which the hulls have been removed — got an analysis of the 
pepper that they were purchasing and ground that proportion of 
hulls into it, which would still leave a fiber content of below 15 per 
cent. Now, that is a case where I believe a numerical standard does 
harm. 

I believe that I can cite another case, the 16 per cent moisture 
standard, which the Bureau of Internal Revenue has adopted, which 
has done a great deal of harm. The result has been that some of the 
agricultural colleges have been teaching their students how to get 
15.9 per cent of water into all of the butter that they produce. The 
result has been a general debasement of the butter produced in the 
United States. 

Nothing specific has been proposed in this letter. The department 
wanted to find out whether this committee desired that the depart- 
ment prepare a bill for consideration. That bill would not, if I had 
anything to say in its preparation, be such as to compel the depart- 
ment to make a numerical standard for products for which it is 
obviously not in the public interest to make a standard, such as the 
pepper case. This is merely a suggestion from the department, that 
if the committee desires, it will be glad to assist in any way possible. 

Mr. Anderson. What are the things which the department has in 
mind to standardize ? 

Dr. Alsberg. All types of manufactured products. For instance, 
evaporated and other condensel milk, skimmed-milk power, canned 
vegetables, certain types of vinegar and baking powder, jams, jellies, 
preserves, marmalades, soda water, soda-water sirups, extracts, mince- 
meat, and many other things. In other words, all types of products 
which are manufactured, and of which the composition is within 
control of the manufacturer. 

The Chairman. Did you say that ^ou did not have in mind the 
standardization of butter under this till ? 

Dr. Alsberg. No, sir; I did not. 

The Chairman. You spoke about the 16 per cent moisture content. 

Dr. Alsberg. That, of course, should be given further considera- 
tion. I was citing the moisture standard of the Bureau of Internal 
Revenue as an example of the evil that may be done in the fixing of a 
numerical limit or standard for a given product. 

Personally, I believe that the manufacture of butter is sufficiently 
controlled by the manufacturer, so that a standard should be made. 

Mr. Horigan. In the administration of the act, when we go into 
^ourt to make a case of adulteration we would say that a can of 
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sirup, table sirup, which, of course, contains a certain peroenfcfcst of 
moisture. Now, of course, some of the manufacturers mi^iur make a 
very thick sirup and others would make a very thin sirup* If we a*j 
to court on an adulteration proposition, we should be enabled &* 
simply ask whether or not the sirup does contain 35 per cent or i3 
per cent or 27 per cent, or whatever the formula was*, ami we wold 
not have to introduce a lot of experts at the trial of every indiTtdttal 
prosecution. The way we have to do now is to introduce those expect 
witnesses. If you have a standard fixed, which is given the force 
and effect of law, all that would be necessary in the prosecution of the 
case would be to prove that it fell below the standards and introduce 
the standard which was fixed by law and to show merely the facts 
that the particular article or sample did not conform to that stand- 
ard. This would eliminate the constant repetition of proving by 
experts what is obvious to every man. 

We all know that there ought not to be too much water in maple 
sirup, the same way that there ought to be some strawberries in 
strawberry preserves. Now, you can put a trace of strawberry juice 
in there and, there not being any standard, the rest can be glucose or 
sugar, or anything which they desire to put in it. In other words* 
the composition of the article now will be in the absolute control of 
the manufacturer. And lemon extract may or may not have any- 
thing more than a trace of lemon. Vanilla extract may or may not 
have anything more than a trace of vanilla, yet it is bought for the 
purpose of flavoring and the purchaser may get a very weak 
article. If we set up a standard, we can sav that such article, in the 
opinion or judgment of the Secretary of Agriculture or Bureau 
or Chemistry, is the genuine article, but this conclusion has not 
the force and effect of Taw, therefore we will have to go to the jury 
on the question of law and produce a lot of extraneous evidence to 
show whether this particular article is or is not what it is commonly 
understood to be — the article which it purports to be. 

Speaking about a trace of strawberry juice in strawberry jam, 
so far as law is concerned that is the situation, although, practically 
speaking, I think that the common sense of mankind will know what 
strawberry preserves are. 

The Chairman. There is a wide difference in strawberries, depend- 
ing upon the land on which they are grown and on the seasons. In 
certain sections of the country they grow beautiful strawberries that 
have no taste to them. Strawberries will look the same and taste 
entirely different. The same is true with regard to other fruit. I 
have in mind a case which came to my notice a few years ago. There 
were some plum trees beautifully loaded with fruit. The owner 
said that he was not marketing them because they were no good, 
that there had been too much rain. The fruit, although it had grown 
to a nice appearance, had no quality to it. Yet if those plums had 
been canned they would have had as fine appearance as any. 

Mr. Horigan. That is, as I take it, the vecy purpose of standard. 
The purpose would be to preserve in the article strawberry jam, or 
plums, just those desirable elements, that for which it was purchased. 
You could provide in the standard that these articles should have 
the qualities for which the people purchase them. That is what we 
are getting after. Of course, we have to be flexible and reasonable 
in all things. 
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The Chairman. Of course. I don't know bow far you intend to 
go. There is a feeling on the part of some that fruits grown on 
irrigated land are not as good as f ruitgrown naturally where nature 
has not been stimulated artificially. Fruits grown in one section of 
the country are not as good as some grown in other sections. How 
are you going to standardize them? 

Mr. Horioan. Well, I only contend for the principle of standard- 
ization. I merely submit that to the judgment of the committee. 
Under the food and drugs act, the first thing that comes, many 
times, that we will want to know is to find out what the thing is — 
what the article is. We are sometimes left up in the air to know. In 
determining whether there has been adulteration or misbranding de- 
pends on what the normal composition of the article is. Therefore 
that has got to be determined by some standard for the purposes of 
this law. We have got to determine that question. Now, the ques- 
tion narrows down to this : Shall we determine it as we now have to 
in every case that is brought under the food and drugs act, where we 
have to prove in each individual case what the normal composition of 
an article is, or shall Congress and this committee, after careful and 
thorough investigation, confer authority on somebody to fix the nor- 
mal composition of foods once and for all and thus dispense with the 
necessity of proving in each instance what an article is in determin- 
ing whether or not it is adulterated or misbranded? That is, when 
the standard is found to be satisfactory enact it into law. In other 
words, make it a legislative instead of an administrative proposition. 
Of course we have got to be guarded so that mistakes will not be 
committed. 

The Chairman. Have you any estimates as to how much of a task 
would it be to standardize as suggested? 

Mr. Horigan. I think Dr. Alsberg could answer. 

The Chairman. How much of a task would it be to standardize 
as suggested in the communication just read? 

Dr. Alsberg. It would be quite a considerable task. It is all a 
question of how rapidly you would want it done and whether it had 
to be done all in one year or not. It would cost a good deal if it 
was all done in one year. If it were done as a continuing proposi- 
tion, over a series of years, which would be the better way, it would 
not be so expensive; but it would be a very large expense if it were 
done in any one year. 

The Chairman. Our experience of standardizing has been some- 
what discouraging. It has taken 15 years to standardize grain, and 
then we have only three standards. How would this compare with 
that work? 

Dr. Alsberg. My own impression of this particular work is that 
provision would have to be made to keep at it even after most 
things are standardized — keep some machinery going to modify the 
standards to permit of improvements and new processes. The evapo- 
rated-milk industry has been developed within the last 15 years, and 
the powdered-milk industry has been developed in the last five or 
six years. There are new products coming up all the time. We 
would not want the standards so inflexible that they can not be modi- 
fied to take into consideration improvements in manufacturing proc- 
ess. It is pretty hard to say what it would cost, but there should be 
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ten or fifteen or twenty thousand dollars for a period of years on this 
proposition. 

The Chairman. Would it be a practicable thing for the depart- 
ment to fix a standard and have it written into law? 

Dr. Alsberg. We have a number of such standards at the present 
time, and I should sav that probably more than half of the work has 
already been done. We have issued our opinions on a great number 
of things. 

The Chairman. Would it be more^proper to enact those standards 
into law than to leave it to any one' department to determine? Of 
course, a question of great importance is involved in this. 

Dr. Alsberg. Well, I should not advise that myself, because stand- 
ards that are enacted into law are so inflexible. Manufacturing con- 
ditions change from time to time. Improvements are introduced and 
old methods of manufacture go out of date. Take vinegar, for in- 
stance. The standard that was made for vinegar in the sixties would 
have recognized nothing but the farmer's vinegar. Now, we have an- 
other method of making it, by the rapid process, which produces a 
desirable article of a somewhat different composition. A good 
many States have vinegar standards, enacted into law a good many 
years ago, and vinegar in those States, vinegar which is produced by 
manufacturers, good vinegar, can not be sold because they have en- 
acted into law a standard which happens to fit only the farmers' 
vinegar made by allowing his cider to turn sour in a barrel. So, I 
don't think it is advisable to make standards and enact them into 
statutes, because of their inflexibility. I believe it would handicap 
progress in the process of manufacturing. 

The Chairman. Now, take the butter question. There is a con- 
troversy as to whether there should be an 80 per cent or an 82£ per 
cent butter- fat standard. 

Dr. Alsberg. I think that in the case of butter an exception should 
be made and that a standard for butter should be written into the 
law, because we already have in our laws legislation which is rather 
confusing on that particular subject. I would not favor such legis- 
lation if we did not have the oleomargarine situation. If butter 
was on the same plane with the thousands of other food products, I 
wouldn't consider it advisable to enact a standard for butter; but 
conditions with regard to butter are such that I think in that par- 
ticular case a standard should be made. I think there should be 
a legal standard for butter enacted into law. 

The Chairman. Have you any other suggestions to be taken up ? 

Dr. Alsberg. No ; that is all. 

The Chairman. We are very much obliged to you, Doctor. 

Are there any others who wish to be heard in favor of the bill ? 

Mr. Lannen. Now, I represent a very large food industry in this 
country and I want to say this : That if there are going to be any 
food standards established, we want to have hearings on those food 
standards before Congress. 

,w he Sw^ MA ^ * take k . ^ hat the y would re <iuire extensive hear- 
er 1S a b J£ proposition. 
Mr. Lannen With regard to arbitrary power, we have had « 

penence with that, and the standards thathave alr'eaTy be In vvomul 

^ e te thin y k ££K^Kf Ft T sa iS ctory to ^°£^& 

we tnmK we have a right to be heard before those laws are enacted. 
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We object to the delegation of arbitrary power to any set of officers 
to fix a standard, which has a bearing on the food industries of the 
country. 

The Chairman. The matter of standards is a big proposition. I 
am sura that the committee would desire to hold extensive hearings 
on the proposed authority before taking any action — if action was 
contemplated. Besides, tKat seems to be outside of the bill under con- 
sideration. I believe that it is the desire of the committee to defer 
further consideration of the matter of standardization. 

There are, I believe, a number of other witnesses who desire to be 
heard on the bill under consideration but as there are a number of 
important matters that will come up in the House this afternoon, it 
will be necessary to recess until to-morrow morning at 10 o'clock. 
The committee very much appreciates the suggestions submitted by 
the witnesses who have appeared this morning. I thank you, gentle- 
men. 

(Whereupon, at 1.15 o'clock p. m., the committee recessed to meet 
at 10 o'clock the following morning.) 



House of Representatives, 
Committee on Agriculture, 
Washington, D. C, Tuesday, October 28, 1919. 

The committee this day met, Hon. Gilbert N. Haugen (chairman) 
presiding. 

The Chairman. The committee will come to order. Mr. Lannen, 
the committee will be glad to hear you on H. E. 8954. 

STATEMENT OF ME. THOMAS E. LANNEN, GENERAL COUNSEL, 
NATIONAL CONFECTIONERS' ASSOCIATION OF THE UNITED 
STATES, ETC. 

Mr. Lannen. Mr. Chairman, I appear before you this morning as 
the general counsel for the National Confectioners' Association of the 
United States. The National Manufacturers' Association of Soda 
Water Flavors, the Flavoring Extract Manufacturers' Association 
of the United States, the National Association of Manufacturers of 
Fruit and Flavoring Syrups, the American Spice Trade Association, 
a large number of sirup mixers, including some of the largest manu- 
facturers of molasses in the United States, manufacturers of maple 
sirups, manufacturers of corn sirup mixtures of all kinds, and other 
national food manufacturing industries that are vitally interested in 
this bill. 

I will say, Mr. Chairman, that I believe the volume of the annual 
business done by the industries that I represent here is approxi- 
mately $900,000,000 a year, and therefore they are very vitally in- 
terested in this bill. 

I do not wish to place any of these associations or manufacturers 
on record before this committee as being opposed to this bill, or to 
any bill that will prohibit fraud and deception and accomplish that 
object and nothing more, but I do want to state on behalf of the 
associations of food manufacturers that they are opposed to any bill 
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that works great hardships upon legitimate and perfectly innocent 
food manufacturers, and as we feel that this bill, as it now stands, 
would work great injury to the guilty and innocent alike, and would 
make criminal acts and things that are in themselves perfectly in- 
nocent, we are opposed to it until it is properly amended so as to 
safeguard the rights of the innocent and the legitimate food manu- 
facturer. 

Now, gentlemen, one point that I want to call your particular 
attention to is the fact that this bill is aimed, among other things, 
at packages themselves, disregarding any labeling that may be on 
the package. In other words, this a package bill that deals with 
the thing itself as a package, and under this law no wording on the 
libel, no matter how clear and how legitimate it might be, would save 
a package from the penalties of the law if the package came within 
the provisions of the law. 

I do not want to appear before this committee as opposing Dr. Als- 
berg's department. It is the fondest wish of all the industries that 
1 represent to work in harmony with Dr. Alsberg's department and 
with the food departments of the various States. We have done that 
for many years ; we have worked in harmony with these food officials, 
as I think Mr. Newman, who testified here yesterday and who was 
former food commissioner of my own State, will testify; but there 
comes a point at which we must draw the line and stand for what 
we consider to be our reasonable rights, and we must object to things 
that we consider to be nothing more than mere theories. Because we 
draw the line there these food officials come along and want to get 
laws that will simply carry out some idea that they have that may 
not be in itself a practical proposition. 

Now, in ordfer to give you an illustration of that I am going to 
show you something that is already here before this committee : 

Now, gentlemen, this can would be touched by this particular pro- 
vision. 

Mr. Horigan. Excuse me, but yesterday what we had under dis- 
cussion was the particular provision with regard to the slack filling 
of packages. I did not mean to say it would not be touched by a 
later provision. 

Mr. Lanxen. As I understand now, it would be touched by this 
amendment. 

Mr. Horigan. It would be touched by the later provision, not by the 
slight filled package provision, but the provision later on in the 
amendment. 

Mr. Laxnen. The provision that relates to packages that are de- 
ceptive, you admit that. Therefore, gentlemen, you are asked to pass 
this law to put that manufacturer out of business on a can that is 
known in practically every city and hamlet in the United States. 
Every housewife is familiar with that particular can. The manu- 
facturer has put that can on the market at an enormous expense of 
advertising. It is a can that stands in a field by itself where no man- 
ufacturer may infringe upon it, because it is so peculiar. You are 
asked now to pass a law here to put that can off the market and make 
that manufacturer adopt a round can or some other design of a can 
different form that one. I am very glad that Dr. Alsberg made the 
statement that he did, in order that this committee may have, a con- 
crete example of what you are asked to do by this law. 
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Now, mind you, gentlemen, the law would put that can off the 
market, regardless of labeling. The main point about this bill is that 
the labeling is not considered at all. It is the package that you are 
asked to deal with, disregarding the label. 

Mr. McLaughlin of Michigan. You mean that the form of the 
package would be deceptive? 

Mr. Lannen. That is what he said. 

Mr. McLaughlin of Michigan. Will you point out in the law 
wherein that is found? 

Mr. Lannen. It is proposed to amend section 8 of the national 
food law. 

Mr. McLaughlin of Michigan. Where are you reading? 

Mr. Lannen. I am reading now from line 22, on page 3. 

In said section 8, at the end of paragraph 2, in the case of food, by striking 
out the period, inserting in lieu thereof a semicolon, and adding the following 
clause :" or if it be in a container made, formed, or shaped so as to deceive or 
mislead the purchaser as to quantity, quality, size, kind, or origin of the food 
therein." 

Mr. McLaughlin of Michigan. Now, apply it to this particular 
container. How do you say it deceives you ? 

Mr. Lannen. I do not say it would deceive anybody, but I say it 
would be reached by this law, according to Dr. Alsberg, because of 
the way in which it is made, and he says it would mislead the pur- 
chaser as to the kind of food therein. 

Mr. McLaughlin of Michigan. In your opinion, would a court 
say so? 

Mr. Lannen. Well, I do not think so, Mr. Congressman. As I 
remember, we have had several hearings on this particular package 
before the United States Department of Agriculture, and we have 
invariably taken the position in those hearings that the practice is 
not illegal under the national food law. 

Mr. McLaughlin of Michigan. The hearings you talk of were 
before Dr. Alsberg? 

Mr. Lannen. Before Dr. Alsberg's department. 

Mr. McLaughlin of Michigan. At that time, or at any of those 
hearings, did you take the position that a provision of this kind 
would forbid the use of a package of that shape? 

Mr. Lannen. A provision of that kind was not in existance; a 
provision of the kind now proposed was not in existence at that time. 

Mr. McLaughlin of Michigan. His first statement to that effect 
was made yesterday, to your knowledge? 

Mr. Lannen. No; his first statement has been made several times 
in hearings. Dr. Alsberg is not the man who made the statements, 
but in charges served on the company the charge has been made. 

Mr. McLaughlin of Michigan. Were the attacks directed at this 
particular style of package ? 

Mr. Lannen. Yes, sir; that was the particular package that was 
involved. They have taken that position for jrears, and 1 think Mr. 
Horigan can tell you the details of that. Evidently they made up 
their minds that under the national food law they could not reach 
that package, and being bound to put it off the market, they are 
asking you to pass a law of this kind so they can reach it and put it 
off the market. 
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One other illustration to show you that I am not captious about 
this criticism of the food department : I want to show you 'something 
else here which indicates what the food manufacturing industries of 
the country are up against. Here is a bottle of sarsaparilla, well 
known and advertised all over the country. Here is another bottle 
of ginger ale made by the same company. This ginger ale is colored 
with harmless burnt-sugar coloring, in other words a caramel color, 
just as the sarsaparilla is colored with the same harmless sugar 
coloring, only it contains more sugar coloring than is in this. It is 
darker because there is more of the harmless sugar color in it. 

If I were to fill both of these bottles, the empty gijiger-ale bottle 
and the empty sarsaparilla bottle with water, they would be the color 
of ginger ale or sarsaparilla without the sugar color, in other words, 
they would be water white, or practically so. It might be a little 
cloudy, but very little, without trie sugar color. Now, Dr. Alsberg's 
department has adopted a standard which has automatically taken 
effect by virtue of State laws in several of the States which have 
laws providing that the standards for food and drugs shall be the 
standards promulgated by the Secretary of Agriculture of the 
United States. The Secretary has promulgated a standard under 
which both of these products would be illegal because they are col- 
ored with burnt sugar coloring, and are not labeled "Artificially 
colored." Now, ginger ale has had that color in it ever since it has 
been made in this country, and sarsaparilla has had that color in it 
also. The coloring matter in both of those is as normal as the flavor. 
Every manufacturer of soda-water flavors in the United States, with- 
out a single solitary exception, will tell you that there never has been 
sarsaparilla or ginger ale put on the market that was not colored 
this way. Now, they are forcing us to class this product as an adul- 
terated product and label it as artificially colored. 

Mr. McLaughlin of Michigan. Is the burnt sugar used for any 
other purpose than for coloring? 

Mr. Lannen. For coloring only, to give the ginger ale the peculiar 
color which distinguishes it from the sarsaparilla, and from the other 
flavors. They all have different colors. If they were not colored 
they would be water white. 

Mr. McLaughlin of Michigan. That is not an ingredient of the 
product, then, as we usually use that term, but it is used solely for 
coloring purposes?, 

Mr. Lannen. Solely for giving it the tint of ginger ale. That is 
the sole purpose. Of course, a labeling on there, "Artificially col- 
ored," would not accomplish any good results. I do not think it 
would jnake a bit of difference to any member of this committee 
whether that ginger ale was labeled "Artificially colored," or labeled 
as it is now. It is just one of those things that are mere theories. 
All of the manufacturers would be forced to put that on these bottles 
and go to the extra expense of labeling, and if the label happened to 
come off, as on this one here, when it was put in the ice box of the 
soda-water dealer, he would be guilty under the law. 

You take the ordinary little country bottler out through the 
towns who make soda water, and he has no machinery for putting 
a label on. 

Mr. Horigan. You make the statement, Mr. Lannen, that after 
that thing was shipped in interstate commerce and rested in th^ 
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refrigerator of the ultimate retailer, and the label fell off, he would 
be liable under the law, when the act speaks as of the time when the 
thing was in interstate commerce? 

Mr. Lannen. I have just said a little while ago that the standard 
promulgated by your department is the standard, by virtue of that 
promulgation, in a large number of the States, and in those States 
having that standard that bottle would be illegal. 

Mr. Horigan. Not under the Federal food and drugs act ? 

Mr. Jjannen. Under the State food and drugs act. Your depart- 
ment has claimed that the standards you promulgate are legal, and 
one court has held that they are legal. 

Mr. Horigan. That is another proposition. It would have to be 
sold to the ultimate consumer without the label, too, would it not? 
Could not the label be reattached, or could not the consumer be ad- 
vised what the thing was by another label on it ? 

Mr. Lannen. Well, when the soda-water man on the 4th of July 
reaches down in his tub of ice and finds that one of the labels has 
washed off, he might, of course, fish it out and put it back on the 
bottle. 

Mr. Horigan. But so far as the Federal act is concerned, that 
would not be a violation of the act if the label fell off after it got 
to the ultimate consignee? 

Mr. Lannen. After it got beyond the jurisdiction of the Federal 
act, no. 

Mr. McKini^ey. Would it not be a violation because the State laws 
provide the same as this bill ? 

Mr. Lannen. As a matter of fact, I have under consideration ask- 
ing some one to introduce a bill in Congress to relieve us of this 
situation, and standardize soda water. 

Those are just two instances to show you why I want to be careful 
here to see what kind of a law we are getting. 

Mr. McLaughlin of Michigan. May I ask another question ? Thb 
position you speak of having beeli taken by Dr. Alsberg was evi- 
dently taken under some law that is now in force, as he interprets it. 
Does this bill touch on the same matter and go further? 

Mr. Lannen. No. I am simply showing why I am arguing thit, 
matter before your committee, and why it is necessary that you gen- 
tlement take into consideration the rights of the food manufacturers 
We are up against things of the kind indicated light along. 

Mr. Horigan. Mr. Chairman, I happened to be out of the room 
when Mr. Lannen was speaking of the — I would ask him if he would 
care to be fair to the committee and give the past history of that 
concern, and how he came to advise them as to the label, and if it 
is not a fact that they were in conflict with the Department of Agri- 
culture regarding the representation that their product was pure, 
by the labels, in addition to the shape of the can ? 

Mr. Lannen. Well, I will say this much about it, that I remember 
that we changed the name of the concern. You will notice the word 
you refer to there in small type. You would have to look hard 
for it. We changed that word in the name of the company in order 
to avoid conflict with the department. 

Mr. McLaughlin of Michigan. What was the former name? 

Mr. Lannen. It is right there now on the small can. That is the 
^ame that we used formerly on the package. 
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Mr. McLaughlin of Michigan. That was the name that was put on 
after? 

Mr. Lannen. No ; the name on the large can was the name that 
was put on. That is one change we made. That was an absurd 
change, but we wanted to keep out of trouble. 

The Chairman. Why was it made up in this form? 

Mr. Lannen. It was made up in this form in order to have a dis- 
tinctive package, Mr. Chairman. It is one of the great aims of 
the food manufacturers to have a packeage that is distinctive from 
anv other package and that can not be infringed upon. 

that is their brand, simply, the same as the picture of a rose on 
a label would indicate it is a rose brand. It is their brand. 

The Chairman. There is a purpose in putting it there ? 

Mr. Lannen. The purpose was,of course, to emphasize the brand. 

Mr. Wilson. I know, but is not that the form of package that was 
used by some concern a good many years ago, when they put up a 
very high-class 

Mr. Lannen. No; this is the firm that you are referring to — the 
same firm. 

Mr. McLaughlin of Michigan. I do not quite understand what 
you have said about the change of name. You speak of the difference 
between the name on one and the name on the other. As far as I 
am able to see, they are about the same. Suppose those names were 
used as they are on these cans, is there another name that the depart- 
ment objects to? 

Mr. Lannen. Let me make that clear to you. The department 
objects to this name on the small package. 

Mr. McLaughlin of Michigan. The small package? 

Mr. Lannen. The small package. 

Mr. McLaughlin of Michigan. What is the name on the small 
package ? 

Mr. Lannen. The * * *. They said that name was false and 
misleading, and they made us change it to this one. That is the 
can, and that is the package Dr. Alsberg wants to put off the -market 
right here now. I do not see that the past history has anything to 
do with that particular issue, unless you want to go back and penalize 
a food manufacturer for something he has done in the far past. 

Mr. Young. There have been exhibited here a variety of packages 
of food supplies, spices, peppers, and so on, and it has been brought 
to the knowledge of this committee that these packages are all slack 
filled, many of them with practically nothing in them ; and evidently 
the people who got up these products have gotten them up in this 
form to fool the trade, getting money from the people for something 
they are not selling. They are simply selling the package without 
anything in it. Dozens and dozens of those packages are here. 
Others are gotten up to fool the eye, as these bottles of extracts. 
Here is a large bottle with practically nothing in it, and here is a 
bottle half that size with twice as much in it. Are you undertaking 
to testify before this committee that the concern that you are repre- 
senting will stand for these slack-filled packages that are being im- 
posed on the public, for which they are paying, and for which they 
are getting no return? Do you not think, in all common honesty, 
something ought to be done to stop those people who are doing these 
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things from putting them up in this kind of packages, when they are 
not selling real stuff to the people ? 

Mr. Lannen. I am going to propose an amendment that will 
cover that. 

Mr. Young. That is what I am interested in. I think that what 
is a crooked deal like that ought to be stopped. If this practice goes 
on it will grow worse and worse, and honest tradesmen will have to 
follow after these other fellows. 

Mr. Lannen. I think a little unfair advantage is being taken of 
the committee here, for this reason: It is not a year since the war 
ended. During the period of the war the industries that I represent 
had very very hard times to market their products. It was necessary 
to practically suspend some food laws. It was necessary for the 
flavoring extract manufacturer, for example, to put his extracts out 
in any kind of a bottle he could get, whether it was an extract bottle 
or not. Glass bottles were hard to obtain; tins were harcTto obtain, 
very hard to obtain. The food commissioners of the country, real- 
izing that situation, and realizing that the people had to have food, 
gave the food manufacturers the privilege of using packages that in 
ordinarv times would not be legal. 

Mr. Young. Let me ask you right there now, did any of these 
people who were putting out these packages we have on exhibit here, 
ever make a mistake in overfilling a package? Why were they all 
underfilled? 

Mr. Lannen. That would be beside the point I am making. I 
want to tell you the situation, and then you can judge of the situation 

yourself. In one State of the Union, the State of , they had 

laws there requiring sirup products to be labeled in a certain specific 
way. They had a number of other special laws in the State, and 
under those laws it was necessary to have special cans and special 
labels. The manufacturers ran out of cans, and as the result the 

people of were not getting table sirups. I went on behalf 

of one manufacturer in the sirup industry, with another gentleman. 

and took the matter up with the governor of , and with the 

food commissioner of tnat State, and we told them the situation, and 
that we could not get special lithographed cans, and we could not 

use ordinary labels in , and that the only way, in which we 

could do business in the State was by ignoring the food law of that 
State. The governor and the food commissioner both said, " We 
want sirup. For God's sake, give us sirup, and never mind the food 
laws of the State." 

The food commissioner wrote me a letter, which I am sorry I have 
not got with me here, in which he said they would advise their inspec- 
tors to pay no attention to the ordinary misbranding, etc., and that 
unless they got a case of real adulteration, such as poisons, where they 
found formaldehyde in milk, or something of that kind to make no 
complaints. 

In the situation was the same, and also in other States. 

The codfishing industry of Gloucester, Mass., was placed in a 
position where they had to get the food administrator to allow the 
use of products they had not used before, and which in former times 

were not used in codfish. They went into and sold codfish 

there, and as I understand the matter — I can not vouch for it now, 
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and I am just simply telling you what I heard about it — the Food 
Administrator told the food commissioner of the State to permit 
that codfish be sold in the State in order to give the people of that 
State codfish. 

I am familiar with these spice packages that are here before you. 
I was attorney in the case in Chicago that Dr. AL&erg referred to 
yesterday. The gentlemen who were here yesterday, and some that 
are here to-day, came to me and took up that case with me after 
it was filed. I examined the packages at that time and told them 
they could not defend those packages under the national food law, 
and they did not defend them. In fact, we never appeared in court. 
I never entered my appearance in court. Those manufacturers were 
up against this situation: They had their cans. It was a question 
with them of raising the price from 5 cents to 6 cents, or 7 cents, 
or 8 cents, etc., or 10 cents. They did not take that course, which 
was the course which other industries took. For instanct, the candy 
industry was obliged to raise the 5-cent bar of candy from 5 cents to 
6 cents and 7 cents, and then, after awhile, in order to put it out 
at all, they were obliged to begin to cut down size in order to 
put out certain bars of candy. Those were the conditions that the 
war brought about and that everybody recognized. Now, then, 
these people endeavored to put out 5 cents worth of spice in that 
can. They endeavored to give the consumer 5 cents worth of 
spice, even though it did not fill the can. Now, some other manu- 
facturers may have given more spice for 5 cents than other people, 
but that is a matter of competition; that is a matter that can not 
be prevented. 

Suppose a manufacturer, in time when spices were cheap, before 
the war, had stocked up in spices and had a large supply of spices 
on hand. It is natural that he would be in a position to sell more 
spice for 5 cents than somebody else who had to buy under war 
conditions. The grain dealer who has bought corn on a cheap 
market has an advantage over the man who has bought it on a 
high market. 

1Mb*. Young. Do you think, under those conditions, the manufac- 
turer ought to have the right to use the same size can, and when 
the housewife goes in to purchase she believes she is purchasing the 
same amount of material when, as a matter of fact, she is being 
defrauded, and the manufacturer has only to fill that can in order 
to have it in a normal condition? 

Mr. Lannen. The point I am making, Mr. Congressman, is that 
every food commissioner recognized this condition, and they said 
to give the people foods in any kind of package, as the people 
needed food. The candy men, for instance, were forced to take 
packages of any kind they could get to sell their candy in. Paper 
was scarce, as you all know. Those were war conditions. 

Now these people are coming down here and without laying that 
situation before your committee here, are taking advantage of the 
food manufacturers who did the best they could under the strenuous 
conditions of the country. 

Some of these things may be general practices. I do not know, but 
if they are, they ought to be stamped out. But I will say to you 
that most of these things that are here before you are in that condi- 
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tion because of the conditions of the war, for the manufacturers were 
forced to that expedient. It is not fair now for these officials to come 
in here now and charge the food manufacturing industry with these 
unavoidable things. 

Mr. Wilson. Do you think that a fellow who put up that golden 
seal potato chip in the bushel basket, two ounces of them, did it be- 
cause of war conditions? 

Mr. Lannen. He may. He may have had those packages on hand, 
and they may have been all the potato chips he could afford to give 
them for the price he charged. T do not know. I want the facts. 

Mr. Wilson. Do you think it is a good idea to continue to let him 
do that? 

Mr. Lannen. No; I do not believe he wants to do it in normal 
times. There is not any honest manufacturer who wants to do that. 
But it is not fair to take advantage of him when he did the best he 
could under the circumstances. I do not know all about it. I would 
like to know the facts. 

Mr. Young. That is why I am going into this very case. An honest 
manufacturer does not want to do that, but suppose a dishonest 
manufacturer finds out he can do that. There is no law that prevents 
him from doing that, and if he persists in that course of conduct 
when the war is over, what protection has the public, and what pro- 
tection has the honest manufacturer against that kind of fellow? 
Do you not think we ought to have some law prohibiting that kind 
of thing from being done? 

Mr. Lannen. I am not defending those people who are doing that 
now, not by any means. 

Mr. Young. Do you not think there ought to be some statutory 
law that will prohibit a manufacturer from doing a thing of this 
kind, because it is dishonest competition? 

Mr. Lannen. I am in favor of such a law, and every manufacturer 
that I represent. I am going to propose an amendment to this bill 
in a little while that wilfmake it such a law. 

I was going to tell you about these two cans of peaches. Here is 
an illustration. Bear in mind that this law deals with packages, not 
with the labels. It is a law that says that the container must stand 
on its own bottom so far as legality is concerned. Here is a can of 
peaches. This is labeled 1 pound and 14 ounces. Here is another 
can of peaches of the same size and shape, and so far as I can see and 
feel, probably better packed than this one, but this can only contains 
1 pound and 12 ounces. Now, is this can illegal because this can 
contains 2 ounces less than this one ? Is the housewife who goes in 
and who is used to buying this can of a pound and 14 ounces, with- 
out reading the labels — and it is said here that they never read the 
labels — is she mislead when she buys this can because it contains less? 
I bought these cans last night at a grocery store, and I paid 49 cents 
for this can of 1 pound and 14 ounces, and I paid 35 cents for this 
can of 1 pound and 12 ounces. The grocer told me they were good 
peaches, both cans of peaches. So, after all, it is both the quality 
and quantity of the goods that controls the situation. 

Now, I presume that the reason this can contains two ounces more 
than this can is because, as is stated on the label here, it is packed 
with heavy sirup. Sirup is soluble in water, as you know, and you 
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can increase the weight by putting sirup in. The peaches are prob- 
ably just as good. This contains a little more sugar than this one. 
and is therefore heavier; so you see you have got to go beyond the 
appearance of a package and inquire into the kind of food which is 
in the package. In other words, you have got to standardize every 
kind 01 peaches that may be put on the market and say that they 
must contain a certain amount of sugar, if you are going to have 
the conditions clear. You would have to say, "This can must con- 
tain just exactly as much sirup as this can, and this can must weigh 
a pound and 14 ounces, if this can weighs a pound and 14 ounets, so 
the housewife can not possibly be deceived by the appearance of the 
package." 

Now, what is true of that is true of other things. Food products 
vary in composition and, unless you control the composition of a 
food product, you can. not limit the size of a package that a man 
is putting out to carry out the purpose of protecting the consumer. 

Here is another situation. Here is a can of peaches that weighs 
1 pound and 14 ounces, and here is a can of peaches that weighs 2 
pounds and 4 ounces. Now, if a housewife is buying peaches in 
one store and she buys this can, and she goes into another store and 
buys this can, she would never know that there was a difference in 
the size of those two cans — never in the world. You would have to 
standardize both cans; you would have to have identical cans of 
identical size; and you would have to provide for the same amount 
of sugar in each. Understand me, I am not opposing that; I am 
not opposing standardization of packages. I am not sure but what 
it would be a good thing to provide that there should be cans of 
half a pound, a pound, two pounds, etc. I think perhaps a majority 
of my sirup people would be in favor of standardizing cans and 
requiring them to be sold in definite units, but that would not ac- 
complish the result. You would have to go in and standardize the 
contents, as I said before. 

The Chairman. After all, there is not a great deal of difference 
in the size of the two cans. 

Mr. Lannen. In those two there is no difference. 

The Chairman. I mean those two. 

Mr. Lannen. I am making this point. Suppose a case were 
framed this way, and it should be framed very easily. I have tried 
a great many cases under the national food law all over the coun- 
try, and I want to tell you this, that when a food manufacturer goes 
on trial in a Federal court in a large city, where the jurors are 
farmers, and the Federal food department sends an expert out from 
Washington from the Department of Agriculture, and that witness 
takes the stand and testifies that, in his opinion, the article of food 
involved is adulterated and misbranded, nine times out of ten the 
food manufacturer has less chance to win that case than the pro- 
verbial snowball has in the hot place. They would come into the 
court with a case on these two cans, and they would say that a certaiu 
woman was sold this can of peaches, and she had been used to buying 
this can, and that she thought she was getting the same amount of 
peaches that she got in this can, and they would furnish those two 
cans to the jury, and they would claim that she was deceived when 
she bought this one, because she thought she was getting as much as 
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she got in this other one. Those two cans there would make a 
better case than the other two cans, because they are exactly alike. 

Mr. McLaughlin of Michigan. Is there anything in this bill that 
touches the particular point you are making now ? 

Mr. Lannen. There certainly is. 

Mr. Young. Let us take those two cans. Suppose she was in the 
habit of buying the larger can here, and went in to some dealer, and 
he did not have this larger can on hand, and he knew she was in the 
habit of buying it and thought she was buying it, but he sold her 
the smaller can, what is the reason that dealer would not be guilty? 

Mr. Lannen. He would be possibly under the State food law, if 
he misrepresented it to her. 

Mr. Young. Should he not be guilty ? 

Mr. Lannen. If he misrepresented it to her, but I want to get 
before this committee the purport of this bill, that the can itself is 
the test of its own legality. 

Mr. Wilson. Should the manufacturer be held guilty for the ac- 
tions of the retailer? 

Mr. Young. No ; the manufacturer in that case would not be guilty 
of any wrong. 

Mr. Wilson. They are not after the retailer in the case. 

Mr. Horigan. May I ask the witness a question? Are both of 
those cans filled to their true capacity, Mr. Lannen? 

Mr. Lannen. I have not opened them. They seem to be very well 
packed. 

Mr. Horigan. If both cans are filled to their true capacity, where 
is there anything in this bill that would condemn them as mis- 
branded ? 

Mr. Lannen. Where is there anything in this bill? The amend- 
ment says here, " or if it be in a container 

Mr. Young. Where is that? 

Mr. Lannen. Line 24, page 3, at the end of the line, the amend- 
ment proposed is this, " or if it be in a container made, formed, or 
shaped so as to deceive or mislead the purchaser as to the quan- 
tity * * * or origin of the food." I am leaving out some imma- 
terial words. "As to the quantity of food." That is the part. 

Mr. Horigan. Would this deceive ? 

Mr. Lannen. That might under this bill be said to deceive as to 
the quantity of food in the container. 

Mr. Horigan. Mr. Chairman, Mr. Lannen is making a rather 
specious argument, because the proposition is this: The cubic ca- 
pacity of those cans may be equal, out when you are giving your 
results in terms of avoirdupois weight it is not the same thing. We 
know that a pound of feathers will take up more space than a pound 
of lead. You are basing your argument on that proposition. But 
I contend that if those cans were filled to their true capacity they 
would not come under the provisions of this bill, because they would 
not cause deception. She would get a heavier amount of food in one 
can, and she would get a less concentrated food in the other. 

Mr. Lannen. Let me ask this question : Under the national food 
law must this be .labeled in terms of weight or terms of measure? 

Mr. Horigan. In terms of weight, measure, and numerical count. 
They are solids and liquids combined. 
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Mr. Lannen. I am asking you about this particular package of 
fruit here. Must this be labeled in terms of weight or terms of 
measure? 

Mr. Horigan. In terms of weight, measure, and numerical count. 
They being a solid, for instance, they are supposed to be labeled by 
weight, 

Mr. Lannen. And it is labeled by weight, and therefore your point 
does not apply. 

Mr. Alsberg. We have not made any such ruling that it must be 
labeled by weight. If a manufacturer chooses to label it by weight 
he has that privilege under the law. When it is an entirely solid 
substance the only way he has to label it is by weight. 

Mr. Lannen. The only case that I remember in which a -manu- 
facturer of a product of this kind is permitted to label in terms of 
measure is when his food product is a viscous or a semisolid sub- 
stance ; is not that correct ? 

Mr. Horigan. Here is the regulation, Mr. Lannen. 

Mr. Lannen. I do not want to take up my time. I have some 
other people here who want to be heard just a minute. 

All I have to say about the suggestion that my argument is spe- 
cious is that it is not half as specious as some of the contentions put 
forth by the food department ; not half as specious. 

Now, you had a candy package here, gentlemen, last night. I 
wired to Boston last nignt to get the manufacturer or his represen- 
tative here of that package of candy, in order that he might come 
here before this committee and face this committee and tell you the 
situation in regard to that particular package of candy, and I have 
also brought here some of the leading confectioners of the Unit 3d 
States to testify before your committee and show you the situation 
in the candy industry with regard to packages of candy, and to show 
you illustrations of different kinds of packages, and I will ask Mr. 
Bogart to present the situation from their standpoint. 

Mr. McLaughlin of Michigan. I understood that you were going 
to suggest an amendment to the bill. 

Mr. Lannen. I suggest this amendmentj on page 2, line 7, after 
the word " package," insert the words " with guilty intent and for 
fraudulent purposes," and another amendment on page 3, line 25, 
after the word " container," insert the words " purposely and fraud- 
ulently and with guilty intent." 

Mr. Young. From a legal point of view, is not that burden on the 
Government anyhow? 

Mr. Lannen. No, sir; it is not. That would read, then, " Or if it 
be in a container purposely and fraudulently and with guilty intent, 
made, formed, or shaped so as to deceive, and mislead the purchaser 
as to quantity, quality, size, or origin of the food therein." That 
will protect the legitimate manufacturers and the innocent manu- 
facturers, and it will catch fraud. 

The Chairman. Those are the only amendments you have to offer! 

Mr. Lannen. Those are the onlj amendments I have to suggest. 

Mr. Horigan. Mr. Chairman, with the committee's permission we 
would like to have permission to submit the views of the department 
on that, if the committee would care to hear them. 

The Chairman. It was suggested that those favoring the bill be 
heard first, and those in opposition after they are through. 

145576— 19— pt 1 5 



66 AMENDMENTS TO THE PURE FOOD AND DRUGS ACT. 

Mr. McLaughlin of Michigan. As I understand, this entire law 
does away with intent altogether. 

Mr. Lannen. It does. 

Mr. Alsberg. In the so-called Sherley amendment to the food and 
drugs act, as it now exists, an article is misbranded not only if there 
be fraud, but if the label is false and fraudulent. Those are the 
words. That applies to ordinary mistakes and to the entire matter. 

Mr. McLaughlin of Michigan. Otherwise, or largely ,s at least, in- 
tent is done away with. 

Mr. Alsberg. Yes; so far as intent can be done away with without 
specifically saying so. 

Mr.. McLaughlin of Michigan. You have had experience in these 
matters. How. has that law operated in that respect? 

Mr. Lannen. We have not been permitted in the trial of cases to go 
into the intent of the manufacturers. 

Mr. McLaughlin of Michigan. Has that worked serious hard- 
ship? 

Mr. Lannen. It has worked serious hardship. The manufac- 
turers would not be permitted in the trial of cases on these spice 
containers to show innocent intent, and why these packages were 
slack filled, and things of that kind, unless the court would listen to 
him after the trial before the jury for the purpose of reducing the 
fine. 

Mr. McLaughlin of Michigan. Are you in a position, or do you 
care say, what there is to justify a law not requiring the showing 
of intent? 

Mr. Lannen. Personally I have contended for the guilty-intent 
feature all the time for years. These food laws are all special laws 
that have created offenses that are not defined at common law, and 
you can make them any way you want them. You can make them 
with guilty intent or without guilty intent as a feature. I have 
always contended that guilty intent, or at least that some element 
of what you might call oad faith, must be shown to be involved in 
these cases in order to convict. They should show something of a 
malicious intent on the part of the manufacturer. I have seen some 
of the finest gentlemen that ever stood in shoe leather, as honest 
men as God ever made, whose intentions were the best in the world, 
convicted under that national food law for trifles, and their names 
published to the country as violators of the law. We should have 
the same privilege here as the patent medicine people have, at least 
in regard to guilty intent or fraud. We should be accorded the 
same privilege. 

Mr. Bogart, are you going to make a statement for the candy 
people ? 

The Chairman. Thank you, Mr. Lannen. We will be very glad 
to hear from Mr. Bogart. 

STATEMENT OF MB. S. V. BOGART, REPRESENTING E. GREEN 

FIELD & SONS, NEW YORK, N. Y. 

Mr. Bogart. The best statement I can make is to show the general 
range of candy boxes, from the small 1-pound package to the 
larger 1-pound package, and let you gentlemen decide for your- 
selves if that is not the condition that exists in every drug store and 
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retail confectionery that you pass by in the day, or where you pur- 
chase your sweets, and if I may be permitted, I should like to show 
those samples. There is a half-pound package, and there is a larger 
one. There is one package, there is another one, still another one, 
and still another. 

Mr. Young. These are all 1 pound? 

Mr. Bogart. These are all 1 pound. There is still another. There 
is a pretty wide range of 1-pound packages, and yet they are all 
labeled and contain the full pound of candy. 

Mr. Lannen. There, gentlemen, is the package that was con- 
demned yesterday, containing 1 pound of candy. Here is a package 
that contains 1 pound of candy, and here is another one. If the 
housewife is deceived in buying this one, is she not deceived in buy- 
ing this one and buying this one? 

^ Mr. McLaughlin of Michigan. Still the criticism yesterday was 
directed to the false bottom. 

Mr. Lannen. We are not defending those false bottoms. The 
association is opposed to the false bottom. Mr. Bogart can tell you 
something about that in just a minute. 

Mr. Bogart. The National Confectioners' Association in conven- 
tion, held for the general good of the trade throughout the United 
States, had this very same question brought up. 

Mr. Lannen. When was that convention? 

Mr. Bogart. I think the convention was the 17th day of May. 

Mr. Lannen. 1919? 

Mr. Bogart. Yes; 1919. 

Mr. Lannen. The Springfield convention? 

Mr. Bogart. At Springfield. At that convention the false-bottom 
packages were roundly condemned, and it was generally conceded 
and it was the concensus of opinion of those present that false-bottom 
packages be discontinued, and while they had crept into the trade 
during the past couple of years, it was done in the spirit of competi- 
tion, perhaps. Perhaps it was done because they wanted to use up 
boxes that they had on hand, and it was easier to put in a false bottom 
than it was to get new boxes. 

It was difficult for the box makers to take care of their orders, and 
in that way they crept into the trade, but it is very safe to say here 
that it was not done with the approval of the trade, and I feei quite 
certain in making the statement that it is discontinued to-day. I do 
not know of a single house that is doing that to-day, and I am quite 
certain that the package you have there is a package that is obsolete, 
and yet I have not had a chance to discuss the matter fully with the 
manufacturer who put that out. 

Mr, McLaughlin of Michigan. When was that bought? Was it 
stamped on the bottom ? 

Mr. Wilson. It says here in the letter October 17 — this month, this 
year. 

Mr. Lannen. Of course, Mr. Chairman, that might have been put 
out six months ago, or a year ago, as far as that is concerned. 

Mr. Young. Prior to the war the false bottom was unknown ? 

Mr. Bogart. I might say it was, because it was a condition of com- 
petition, as I say, practiced by some houses. 

Mr. Young. That is the point I am after. If some manufacturers 
engaged in competition with people who are putting out this candy— 
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I take it there is no false* bottom in tlu\se boxes vou show here — if 
they engage in competition with those people who are putting up 
randy in this form, is it not unfair competition to allow some other 
man to put in a false lx>ttom and deceive the public tf Is it not un- 
just both to the public and to the people who fill their boxes as these 
boxes are filled, to allow that false-bottom system to l>e permitted i 

Mr. Houakt. Well, personally, I would say that I would be very 
glad to see it abolished and never brought to light again. 

Mr. Lannen. Would not the consumer, though, get the same 
amount of candy for her money, Mr. Bogart, in either box? 

Mr. Bogart. She would get the same amount of candy, because 
labeling has been a very strict matter with confectioners, and I think 
they are living up to the letter of the law in every respect. 

Mr. Lee. Would it not generally cheapen the package if they had 
to put in a false bottom? 

Mr. Bogart. Yes, sir. That is a very good reason why it should 
be discontinued. 

The Chairman. As I understand, vou are in favor of the bill as 
suggested here. Have you any amendment to offer ? 

Mr. Bogart. I am very much in favor of the bill as amended. 

Mr. Lannen. You mean the amendments I suggested? 

Mr. Bogart. Yes, sir ; because I think that does away with a good 
many false charges; because I think this gentleman on the right is 
quite correct. 

The Chairman. Do you believe that the bill with amendments 
would give the protection required or desired ? 

Mr. Bogart. I think it would, from the little thought I have been 
able to give it; I think it would give the protection desired. 

The Chairman. It would change the bill materially, of course. 

Mr. Bogart. Yes, sir ; it would change it some. 

Mr. Young. Of course, you confectionary people would not want 
any law that would prohibit you from putting up an attractive 
package ? 

Mr. Bogart. Well, I do not think anyone would want us to put 
up an unattractive package. 

Mr. Young. I think not myself. 

Mr. Bogart. The eye has a lot to do with the sale of every prod- 
uct. If you go to buy a box of candy for a sweetheart, I think you 
would go in and buy the prettiest box you could get. 

Mr. i oung. I will say I don't know much about candy, and I 
usually buy it by the appearance of the box, and I suppose you 
would do it the same way. 

Mr. Lannen. Are you through, Mr. Bogart? 

Mr. Bogart. That is all I desire to say. 

Mr. Lannen. I will ask Mr. Wheelock to address the committee. 

The Chairman. Thank you, Mr. Bogart. I believe Mr. Wheelock 
is next. 

STATEMENT OF MR. LOUIS W. WHEELOCK, REPRESENTING 
STEPHEN F. WHITMAN & SON (INC.), PHILADELPHIA, PA. 

Mr. Wheelock. Mr. Chairman and gentlemen, I was called by 
wire from Philadelphia last night to appear before your committee 
^nd show a line of packages of confectionery — that is, to show the 
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different packages, and I gathered together packages which represent 
our line as representative packages. 

Mr. Ward. Would this law mean that candy would have to be 
packed in the same kind of containers, and of the same size ? 

Mr. Lannen. Dr. Alsberg thinks not. I think we would at least 
be at the mercy of the department on that. If he took the notion 
that certain sized packages and packages of a certain shape should 
be put off the market, we would have to fight for it. We want to pro- 
tect these packages that you see here, gentlemen. That is our object 
in coming before you. They are all innocent packages. But we want 
to catch the fraud and the false bottom like that, and put it off the 
market. We are just as much interested in doing that as Dr. Alsberg 
is, for the sake of the trade. 

Mr. Ward. For instance, some of these candy makers put up 
candy in containers that are worth twenty times as much as the 
candy. How would that law affect that ? 

Mr. Lannen. Here is where it would affect it: There would be 
containers brought into court that cost $5 

Mr. Ward. They are used for jewelry cases, some of them. Some 
of the containers are very expensive. 

Mr. Lannen. Their department probably would not go to the ex- 
tent of bringing a case against a fancy work basket, containing a 
pound of candy; I do not think that they would go to that extent, 
but it is on some of these boxes where We would get into trouble. It 
is something on the border line. We do not want to run into a situa- 
tion of that kind. We want the crook to be caught, but we want the 
innocent man to be let alone. 

The Chairman. After all, you would have to leave that to some 
one to determine? 

Mr. Lannen. It is expensive, Mr. Chairman, to have the court 
determine it. 

The Chairman. It is expensive to enforce any law. 

Mr. Lannen. Yes. 

The Chairman. It is necessary to have laws to prevent fraud and 
deception. 

Mr. Lannen. Not for the mere purpose of settling academic ques- 
tions. The manufacturer does not want to have to fight for his rights 
on that can, for the mere purpose of being permitted to put it on the 
market. 

The Chairman. The manufacturer is willing to fight to protect 
himself against fraud and deception, and he has to do it. The only 
way is to have some law that will afford protection to him. 

Mr. Lannen. I submit, Mr. Chairman, that there should be some 
real substantial offense against the public before we should be com- 
pelled to go to the expense of a fight in court. That is my contention. 

The Chairman. There is not much difference between the repre- 
sentations made here. They all seem to be in favor of the same thing, 
to do away with deception, and that is all that is sought to be done. 

Mr. Lannen. The trouble is, with this law, in doing away with 
deception, as it stands now, it would leave the door open to the hurt- 
ing of innocent manufacturers. 

The Chairman. We do not want to injure the innocent. 

Mr. Lannen. Then make them prove the intent to deceive. 
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The Chairman. I think you have admited there are some prac- 
tices that should be discontinued. 

Mr. Lannen. No court would hesitate under the amendment sug- 
gested to convict crooks. 

The Chairman. I assure you the amendments will be given con- 
sideration. 

Mr. Wheelock. Our company has been in the manufacturing con- 
fectionery business since 1842, and I happen to have the original 
package which represents the identical form of the Whitman pack- 
age, which has persisted since the foundation of the company. 

The Chairman. How much does that package contain? 

Mr. Wheelock. That particular package contains 2 pounds. The 
tendency has been toward a larger appearing package, due to com- 
petition. Our company, with the others, has met that tendency. Pack- 
age candy is largely a gift proposition, and the giver wants his gift 
to appear as large as possible, and we have to cater to that instinct. 
Our standard package, which is a branded package under the name 
of " Sampler," was gotten up without regard to net weight. We 
designed a package which would be distinctive and identified with 
our company, and afterwards we found it contained 17 ounces. We 
branded it " 17 ounces." It doesn't conform to any standard weight. 

Mr. Lannen. You are aware of the fact, Mr. Wheelock, that as so 
branded it would not be legal ? 

Mr. Wheelock. It is perfectly legitimate from our point of view. 
We give a package of candy which is practically in competition 
with a large package. 

The Chairman. There is nothing about that form of package that 
would deceive anybody. 

Mr. McLaughlin of Michigan. Why do you say that it would be 
forbidden now ? 

Mr. Lannen. Under the regulation that would have to be labeled 
" One pound, 1 ounce." 

Mr. McLaughlin of Michigan. Wouldn't " 17 ounces " do? 

Mr. Lannen. No, sir. 

Dr. Alsberg. May I interject a moment? The bureau made a 
regulation with the evident thought in mind that if a package was 
labeled "72 ounces," for instance, "72 ounces" requires that pur- 
chaser shall do a sum in mental arithmetic to find out how much is 
in the package, so that we felt the fair way to declare the weight 
on package was in the largest unit in it, and I tliink that is the 
fairer way to declare the amount in that package; to say "One 
pound, 1 ounce." 

The Chairman. In general terms? 

Dr. Alsberg. Yes, sir. Speaking technically, Mr. Lannen is right 
on that particular point. The object of that regulation was that 
somebody might attempt to camouflage the quantity by calling a 
gallon so and so many gills. The average consumer doesn't know 
how many gills are in a gallon, or in a quart. 

Mr. Lannen. We are not opposed to that. 

Dr. Alsberg. You are right, technically, Mr. Lannen. I only 
w T anted to explain the reason for that regulation. 

Mr. McKinley. Take these two packages, for instance. Wouldn't 
the average person think they were getting a good deal more because 
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tLis one is labeled 2\ pounds, than they w<*ljg jl xiia- un* iiar a.- 
labeled 1 pound and 14 ounces ? Aren t yon dftBarrTHg ~disn. : 

Dr. Ausberg. How is that f 

Mr. McKtxlet. This package says it jrcaiHum ii iMuniat Yi 
the average person does 2J pounds aee*m mure xiuoi I viumL ^ 
canoes! 

Dr. Axsberg. I suppose that is true: £*es Lew -vmuljl y**L mssaz 
tie situation? 

Mr. McKixlet. I don't know; but yon saS-i tpc«e oir'i lIiiw *ii«nL 
t«c* use ounces. 

Dr. Alsberg. I didn't make mvself clear. I SSx?: *sl^ -nun.. Vt 
w..qjld object if that were labeled 30 oences. twara* litf- t^ru** i«r- 
s«yn would have to do a sum in arithmetic !«:• £z>i c«e "voiu: j: rnt- 



Mr. McKixlet. Wouldn't the average p«rscc ~ne l:u* t: HHriiir- 
g-sish between these two if they were u\|.i tiis :KiniJzi»£ H' imnra^ 
and this 36 ounces, instead of 2 pounds ar>i a «;^krr«r * 

Dr. Alsberg. We don't think so, because a E«*r?ioa. wi: r*su5^ -iire 
would say that it was a little bit under two p»xzi«is. 

Mr. McKixlet. They would, if they knew *»w i^^my l :o»r *v*r» 
in a pound. 

Dr. Ausberg. That is a matter of judgment. We i£^>T;r!Lc ciiere 
was leas chance of deception in the majority ef <5ises on ciios mri- 
lation than on the other, because how are we soii^r co stop a per*oiL 
from saying a package that contained 6 pc»:ii>isw ci>cfciin*>ii ',** ^m^es * 
We had to choose between the two things. a&I it was. o«ir f^Iimnn: 
that that was the more informing. 

Mr. McKixlet. The effect on mv mind a while *£*>. wLen I ?:«:ib*tl 
this up. until I figured it out, was that ±i p*xzL-is was a a?:o«i leiil 
more than 1 pound. 14 ounces. 

Dr. Atsberg. After all: it is six ounces ra:r*. az»i six oc:n!es s 
appreciable. 

Mr. McKixlet. It is very deceptiveL 

Mr. McLaughlix of Michigan. To wLtt exieti i-iv* y.i~ jLi.I &> 
enforce that ruling as to the method of rrar k-r -g w*z£-** Ha^* 
there been a number of arrests and prosecution * 

Dr. Alsberg. I don't recall any arrests an«i z r*»enr:«:cs. Tia 
bulk of the manufacturers have confomjed t*> zht r^ilLrl-ics. A* 
a matter of fact, we have had to make a very sclaII zrr-'zvc of r^»:**e- 
cutkms under this requirement. We have bee* v*ry ^.-. -* -^ -c*:H»e.v:*- 
ing anybody. In the be^rinniLsr- of cor^e. li-c^L^is of 2iAXLTf.it»- 
turers did n<* understand or <ii i nor fc»w_ WIai W* L ■ : zz. v.**-* 
cases. literati v thousands of tbem. was to rxcifr •l^ci -vi.il *vu* 
necessarv. and thev said thev wo^jI Lave tl«t:r n«^w lt>>*> Trr._-j>ii 
in that way and tLey did so an-i i» p*r*>=e:ir:ociT ir^rt*. --^ i^r. Tii*r»r 
have been no projections except it the cas^s **'Zh~t+ vl& t^:: iitr 
been wror^rly T*at«L Wi^-re we fe.-i a ir^^^ w;.^m^ Ixr^i r*?i :^ a 
pound and wh*** pA«?kag»r nns *y>r.^-?<«:try ~r_i-? a !.•*.■•.-•:, -v* t.i T * 
prosecuted- b:t r;r.*il rn^ei.tly rr-er^lT f'.r fa.l:.** t/> ^uru»: v.> -v^jr.-.s 
or to state ;t ic c*>r:.pl.ar..% w;*h ti^r r^-/.i*!..v* tt* ;..i^*r -ut-^ 
almotst no prr&fimti'.zjt. I wo*l'ir/t say JhAS i':j+t> ■»*••* .v. j..» ->i*f,:v- 
tkute. Lov^^^r. j^av-* **:**'.:..+* m* ?.:.] *r. ar*. .^ • *.tr ^> \r.\.~ 
tented. wL:;?. w*: «;„ pr^vr^/*^ 07* *>j^ ^rovr. ; of .v *^> ;.^ \ . ^ 
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tended, and if it happens to be misbranded we include that charge 
also. We have liad very few caws on the matter of branding, how- 
ever. We have been giving them warning and calling the rules to 
their attention. 

Mr. Lannkn. I would like to ask the doctor this question. You 
include the net-weight proposition so that you will have a dead open 
and shut case against a man — you can convict him on something. 
There is no escape for him when you get him on a short-weight 
proposition. 

I)r. Alsbkkg. I don't think we have ever made a case since I have 
been in the department that we didn't think was a sound, reliable 
case. We never make a case until we are convinced that the manu- 
facturer deserves to be prosecuted. 

Mr. Lannkn. I have had a number of cases where I have had to 
tell the manufacturer that he had no defense — couldn't defend him- 
self — because his package was short weight, and you could get him on 
that, and he couldn't fight out the main issue on its merits, because 
if it had to go to a jury they would have to find him guilty on short 
weight at least. That situation has come up many times, where we 
couldn't fight out a good case on adulteration, simply because we were 
caught on the short-weight proposition. 

Mr. Wiikklock. Gentlemen, 1 would like to submit one package, 
which is the largest appearing 1 -pound package put out by my 
company. This will illustrate the fact that tne confectionery industry 
is somewhat peculiar in its relation to social fields and the gift propo- 
sition. This package is purposely made large and attractive because 
it is almost wholly a gift proposition. A man buys this as a gift for 
his hostess, or lady, and bearing in mind the social feature of candy 
eating, this package is made up with nine trays inside, which makes 
the package larger, but the purpose of the tray is to separate the con- 
tents conveniently for distribution to card tables, etc., so that there is 
a legitimate reason for the shape and size of that kind of package. 

The Chairman. There is nothing there to deceive anyone, is there? 

Mr. Wiikklock. No. sir; that package has been on the market 
eight or nine years and its popularity has increased. 

Mr. Lannkn. That is the kind of package we want to protect. 

The Chairman. In your opinion, do you think the Department 
would discriminate against that or rule it out? Wouldn't it be safe 
to leave it to the department to determine whether that package 
could be used or not? 

Mr. Lannkn. I will give you a demonstration of how the law 
works out. Here is a pound [indicating package of candy! and 
here [indicating a further package! is a pound. 

The Chairman. Has either false bottoms? 

Mr. Lannkn. No, sir; absolutely not. 

Mr. McKinlky., Doesn't the size depend somewhat upon the char- 
acter of the contents ? 

Mr. Lannkn. Yes; of course it does. As I said before, wc have to 
go beyond the package which this law is aimed at exclusively and 
consider other tilings. 

Mr. McKinlky. Is that pretty good candy? 

Mr. Wiikklock. The best we make. I hope the committee will 
sample it. 
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• 3Vfr. Lannen. Mr. McDonald is the man who reprv>c:u> :\ i-n 
avI^io put out this package you had here vesterdaw He cairtse frvm 
Boston to tell you about it. In fact, ho has been on trains for r*v 
nights. He went from Cleveland to boston yesterday, and frotti Po- 
ton here to tell you about it. 

The Chairman. Thank you, Mr. Wheelock. Now, Mr. McDonald. 

STATEMENT OP MR. DONALD McDONALD, REPRESENTWe PAGE 

& SHAW 00. 

Gentlemen : -These false bottom packages have been discontinued 
L>y us, this particular package, since the 1st of October. The reason 
tliis package has been packed as recently as is indicated on the back is 
because we had a great number on hand at the time the National 
Oonfectionery Association reo nested that false bottoms be eliminated, 
AVe are not making any packages of this type now, with the false 
t>ottoms. 

Mr. McLaughlin of Michigan. When did you begin to use boxes 
"with false bottoms? 

Mr. McDonald. We have been in business about 15 years. I sould 
say, at least, 12 years ago. 

Mr. McLaughlin of Michigan. There is no reason arising out of 
the war that induced you to use them ? 

Mr. McDonald. No, sir; it was a matter of competition. It was 
the desire to make them an attractive looking proposition, the same 
as this flange makes an attractive proposition, by making it look 
larger. We did not want to do it, because it costs more money and 
the consumer gets the same value. They get the same value in that 
box as they do in a box without the false bottom that is three-eighths 
■of an inch lower. 

Mr. McLaughlin of Michigan. Did it ever occur to you that it 
might deceive the purchaser ? 

Mr. McDonald. That was not the intent. Deception was not the 
intent at all, because the purchaser asks for just such a box. It was 
a matter of competition. Some other manufacturer was giving them 
n larger box and they required a larger box from us. 

The Chairman. Are we to understand that competition forced it 
upon the trade ? 

Mr. McDonald. Yes, sir ; absolutely. 

The Chairman. Then you have no objection to discontinuing the 
package? 

Mr. McDonald. No, sir; we have discontinued it finally, and would 
like to see it discontinued by everybody. 

Mr. McLaughlin of Michigan. When did you first know of a false 
hottom being used ? 

Mr. McDonald. About 9 or 10 years ago. 

Mr. McLaughlin of Michigan. And you began its use as soon as 
anybody did? 

Mr. McDonald. I think we did. As soon as there was a demand 
for it. It is the same way with the flanges. On our present boxes 
we have a flange that is hardly larger than a sixteenth of an inch, 
but still we have graded that down from a half inch to that size. 
The trade kept calling for larger boxes and we had to extend the 
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flanges to give them what they wanted. We do not make much of 
a specialty of candy in this form. At present we have only five boxes 
altogether, but they are all as compactly packed as possible. We 
have three types of boxes that are just plain and two with very small 
flanges. So far as we are concerned, we would like the elimination 
of all false bottoms and all other excesses in candy boxes. 



OF MB. RICHARD H. BOND, BEPBESEHTING THE 
FLAVORING EXTRACT MANUFACTURERS OF THE UNITED 
STATES. 

Mr. Bond. Gentlemen, I am chairman of the legislative committee 
of the Flavoring Extract Manufacturers' Association of the United 
States, and I am connected with McCormick & Co., of Baltimore. We 
are opposed to the bill in the form in which it is written. We are in 
favor of the bill with the recommendations for amendment as sug- 
gested by Mr. Lannen. 

During the war, in the spice end of this business, due to the impos- 
sibility of securing canisters, the spice people used such containers 
as they had on hand or as they could get, and on those packages 
which did not require the net weight or count they did not put it on 
in many instances. ^ That was not true of my own organization, but 
I am talking of the*industry now. It was an impossibility to secure 
the proper size containers. It could not be done. It was a case of 
using what you had or could get or doing away with package goods. 
I am not going into a discussion of the value of package goods as 
against bulk goods. That is a deep proposition, ana the best thought 
of the country, both as a business proposition, as well as from the 
standpoint of the housewives of the country, is that the package 
proposition is the way in which the ordinary food product should be 
marketed. 

In view of the condition I have outlined, in some parts of the West, 
where the conditions were maybe worse than in the East, there were 
some very large size packages used that might have deceived the con- 
sumer when not marked. Incidentally, there was a demand, a trade 
demand, for 5 and 10 cent packages of spices. I do not know whether 
you gentlemen on this committee ever faced a trade proposition. I 
do not know what your profession is, or whether any of you ever 
faced a pay roll on Saturday night, but the situation is this: that it 
is a trade demand — and it is a very difficult thing to induce the house- 
wife to give 6 or 7 cents for something. They want something for 
5 cents or 10 cents in certain sections of the country. In other sec- 
tions of the country they may demand a 15-cent package. The 
result of this was that in order to meet that demand, with the impos- 
sibility of securing the proper size cans in which to put it, by reason 
of the war — our own factory almost shut down and others over the 
country were in the same fix — that there was put on the market cer- 
tain spices in larger cans than the contents in other times would have 
justified. It is my belief, and I am reasonably intimate with all the 

Erominent spice grinders in this country, that they are an absolutely 
onest, straight, clean set of business men, and the trade itself would 
immediately damn a concern who was attempting to defraud either 
the merchant or the consumer, and the goods could not have been 
^ld except under the conditions that faced us in war time. 
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We had a conference of the spice grinders, with the gentleman who 
is sitting here at my left. The occasion was a hearing on some action 
in the West, and I believed the department was convinced of the fact 
that in this particular thing, with regard to the spice packages, that 
it was brought about by conditions and* not by fraudulent intent. I 
do not believe that since it has been possible to secure the proper 
size containers to fill these goods in there has been any cause for 
complaint in this direction. The Department of Agriculture follow- 
ing that, issued a ruling that the exemption for solids should be 
reduced from 2 ounces to half an ounce. You can not now put out 
a package of food containing more than $ ounce unless it is marked. 
This leaves only an infinitesimal amount of goods which we are not 
compelled to mark on the package. So much for the spice end of it. 

I was not here yesterday, and I just saw these bottles this morning 
as I came in, and I take it for granted this question of panel bottles 
for holding extracts was brought up. Dr. Alsberg, I take it. that 
these are samples from your department. I take it that the produc- 
tion of these bottles here is an evidence of the intent of the depart- 
ment, or of the Bureau of Chemistry, to do away with the panel 
bottle. That is the reason they have got it here — to show you the 
supposed difference between the so-called sizes of these packages. 

Now, the panel bottle for the packing of extracts has been in 
vogue almost exclusively since I was born. Among the first things 
I can remember is going to the little grocery store in the city in 
which I was born, Portsmouth, Va., to get something for the home 
and getting a bottle of lemon extract, and that bottle of lemon 
extract then was put up in a panel bottle. Extracts have been put 
up in the panel. bottle practically exclusively, in the 10, 25, and 50 
cent sizes ever since. They tell me that in some places in the West 
latterly they have tried to use a different-shaped bottle. It is now 
the department's idea, as this bill is drawn, to give it the power to 
say, " You shall not use this panel bottle for the packing of extracts." 
It has been the custom for generations to use this panel bottle, cer- 
tainly through all my lifetime, and I am getting so old that I hate 
to think about it. You would revolutionize the business by doing 
away with the panel bottle. You would cause the loss of tens of 
thousands of dollars invested in the dies to make these bottles ; you 
would cause the loss of hundreds of thousands of dollars invested 
in cartons and labels in which these panel bottles are inclosed. I 
do not believe there is any desire on the part of the housewife that 
this panel bottle should be discontinued. I would venture to say 
that there is not a housewife in this country who does her own cook- 
ing who does not know just how much cake or ice cream the contents 
of this panel bottle will flavor, and I will also venture to say that 
there is not a single one in this country that could judge how much 
this round bottle, which I take it the department is showing as the 
acme of perfection, will flavor. I am frank in saying that unless 
the content had been placed beneath the bottle I, who am in the 
business, would not have known how much it holds. 

I say there is no need for that sort of thing, and it is against that 
sort or thing we want to protest. You would do no good by adopt- 
ing the round bottle, except, possibly, to have a ^theoretical ide° 
worked out. It is not my belief that this panel bottle is decepf' 
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in any particular, and we are opposed to this bill as drawn. We 
manufacturers and business men are honest men, just as you Con- 
gressmen are honest men, and just as the Department of Agriculture 
is composed of honest people, and we are having entirely too much 
of this bureaucratic government to carry out this, that, and the other 
fad — far removed from good business usages. We oppose this bill 
for the reasons I have given, unless it is amended as suggested by 
Mr. Lannen. 

Mr. Lannen. Is there any extract manufacturer putting out bot- 
tles qf this kind [indicating round bottle] ? 

Mr. Bond. None that I know of. 

Mr. Lannen. That was put up for this occasion? 

Mr. Bond. I do not know. 

Mr. Lannen. I am referring to the round bottle. 

Mr. Bond. That is what I am referring to. I want to say that 
a little while ago my concern thought they would get out a " Blake " 
bottle, a bottle a little different from this, but a flatter bottle, to try 
it out. It was a rank failure. The housewife did not want and would 
not take goods packed in that shape of bottle. 

Mr. McLaughljn of Michigan. You mean a bottle without the 
concave ? 

Mr. Bond. Shaped somewhat like this. When you come down to 
what is at present the 15-cent size flavoring extract bottle, which con- 
tains six drams — that is, six teaspoonf uls — and you were to put it in 
a little round bottle, I would say you would have a hard time getting 
a label on it. There is no deception about the panel bottle. The 
housewife knows what she is getting, and that is what she wants. 

Mr. McKinley. Do you think by changing all the containers of 
extracts, peppers, and spices, etc., that it would tend to reduce the 
cost of living? 

Mr. Bond. No, sir; I don't see it. 

Mr. McKinley. I mean this: If you made the manufacturer de- 
stroy all his labels and all his containers that he has been using for 
so many years, wouldn't he have to place the cost of that destruction 
upon the cost of the commodity? 

Mr. Bond. You would have that much property destroyed and 
gone. 

Mr. Lee of Georgia. Isn't it a fact that that round bottle could be 
made more cheaply than that flat one? 

Mr. Lannen. We have a bottle man here. 

Mr. Anderson. May I ask you, if these four bottles were not 
labeled and were sitting on a snelf in a retail store, which, in your 
judgment, would be selected by the housewife, if they were all sold 
at the same price? 

Mr. Bond. And not labeled ? This one. [Indicates panel bottle.] 

Mr. Anderson. And what is its content? 

Mr. Bond. This particular one is a little short of the usual con- 
tent. It contains an ounce and seven-eighths, or an eighth of an 
ounce less than 2 ounces. 

The Chairman. Will you please explain that so the stenographer 
<ran correctly indicate the bottle you are referring to. 

Mr. Bond. This panel bottle that they have here, marked "One 
and seven-eighths ounces" 
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Mr. Lannen (interposing). One and seven-eighths. 

Mr. Bond. Marked "One and seven-eighth ounces"' is a little 
short. That size and style bottle would ordinarily hold 2 ounces. 

Mr. Anderson. You think there would be no deception ? 

Mr. Bond. There could be no deception. The housewife is used 
to getting it. 

Mr. Anderson. There would be no inducement to the housewife 
to take the bottle which seemed to hold more if they were all exposed 
to sale? 

Mr. Bond. It is not my judgment that it would seem to hold more. 
Looking at it personally, it would look to me as if this fellow over 
here [indicating round bottle] held more. 

Mr. McKinley. You mean the round bottle? 

Mr. Bond. The round bottle. Very many of the flavoring ex- 
tract manufacturers of the United States are also drug manufac- 
turers. We are large drug manufacturers. All the wholesale drug- 
gists, nearly, make flavoring extracts, and they also put out their 
castor oil and other drugs in this kind of a bottle. The panel bot- 
tle is used by us as well for putting out drugs as for putting out 
extracts, and is used by all of us for the same reason, because it is 
trade custom and to obviate the necessity of carrying different kinds 
of bottles for different goods and carrying different stocks of differ- 
ent sizes and kinds of labels, cartons, and packers. 

Mr. Anderson. Do you think it would be wise to standardize 
containers? 

Mr. Bond. You might standardize contents. 

Mr. Anderson. I mean containers. 

Mr. Bond. I don't see any reason why that should be done. That 
wouldn't add anything to it. Suppose I took this bottle and filled 
it with a compound vanilla, or an imitation vanilla consisting of 
coumarin and vanalin, or either. It would cost me far less to do that 
than it would to fill that bottle with a pure extract of vanilla made 
from the vanilla bean, and, incidentally, in a pure vanilla, it would 
cost me very much less to make a pure vanilla out of a Tahati vanilla 
bean and fill that bottle than it would to make one out of a selected 
Mexican bean, and yet all of these are equally correct under the law. 
The department makes no distinction. 

Mr. Anderson. Do they all have the same food value? 

Mr. Bond. There is no food value ; it is a flavoring. 

Mr. Anderson. I mean as a flavoring. 

Mr. Bond. No ; the imitation has not. 

Dr. Alsberg. I would like to make it quite clear that the imitation 
has to be labeled " imitation," and the department does make a dis- 
tinction. If a man puts out a coumarin solution as vanilla extract 
he will get in trouble, but he could put it out as an imitation vanilla, 
because that is contemplated by law. You were trying to make the 
point, Mr. Bond, that the cost of packing differed in all these differ- 
ent things and that the department made no distinction. 

Mr. Bond. No ; I didn't intend to do that. 

Dr. Alsberg. That was the impression I got. The fact is that it 
wouldn't be the same article. One would be an imitation. 

The Chairman. It is so labeled. 

Dr. Alsberg. Yes; so labeled. 
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Mr. Bond. But to the consumer who saw the label on the bottle, 
the size of the package wouldn't make any difference ; and then to 
take one made from a Tahati bean — that is a pure vanilla — the cost 
would be less than if it were made from a selected Mexican bean, 
and also it might be made from a different quality of either of these 
beans. 

Mr. Anderson. There is another point — leave the consumer out of 
it. There is a suggestion that as between the various dealers there is 
an unfair advantage in favor of the man who has that large bottle, 
large-looking bottle. 

Mr. Bond. We all use it. 

Mr. Andrrson. Homebody evidently made the small bottle on the 
end. 

Mr. Bond. We don't know that he filled it with flavoring extract 

Mr. Andkrson. Suppose he had. Suppose there are bottles of that 
kind on the market, filled with extract, leaving the consumer out of 
it, is there such an unfair advantage to be enjoved by the man who 
puts out the big-looking battle over the other fellow, so that the Gov- 
ernment ought to step in and pass some law for his protection, or 
your protection, as against the other dealers? 

Mr. Bond. No. 

Mr. Lannen. I will ask you, Mr. Bond, if it isn*t a fact that tht 
Flavoring Extract Manufacturers' Association of the United States 
has for the past two or three years been considering the advisability 
and the possibility of standardizing flavoring extract bottles? 

Mr. Bond. Yes! 

Mr. Lannen. And they have a committee appointed on that now, 
haven't they? 

Mr. Bond. Yes. 

Mr. Lannen. Working on that problem? 

Mr. Bond. Yes. 

Mr. McLaughlin of Michigan. And is that round bottle a kind 
that is quite generally used in the trade? 

Mr. Bond. It is not used at all. 

Dr. Alsberg. There are a few manufacturers who are using a 
different shaped bottle, but the percentage of the product packed in 
the bottles or the smaller type is very small. But there are a few. 

Mr. McLAtTGHLiN of Michigan. Was that bought by some of your 
force from the trade? 

Dr. Alsberg. That was not bought with flavoring extract in it. 
It was simply bought to show the difference in the bottles. 

Mr. Bond. I take it for granted that is not flavoring extract in 
the bottles now. 

Dr. Alsberg. No. 

The Chairman. Thank you, Mr. Bond. We will hear Mr. Jenkins 
next. 

STATEMENT OF MB. HARRY JENKINS, REPRESENTING THE 
GLASS BOTTLE BLOWERS' ASSOCIATION OF PHILADELPHIA, 
PA. 

Mr. Jenkins. Gentlemen, I am the national secretary of the Glass 
Bottle Blowers' Association. I occupy the position, Mr. Chairman, 
' being both with the fellow who puts up that bottle and the fellow 
buys the contents. 
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Mr. McKinley. You moan, then, of these four bottles, the panel 
bottles are not made by automatic machinery, but by hand, and that 
this bottle is made by machinery ? 

Mr. Jenkins. I wouldn't say it in made by machinery, but it can 
be made by machinery. [Examines bottles in question."] Yes, both 
these bottles are made by machinery. That second bottle is made by 
ihe biggest corporation making bottles in this country to-day. 

Mr. McKinley. And these [indicating] are made by hand. 

Mr. Jenkins. Yes, sir. Unconsciously, I think the doctor has 
l>een drawn into this against his wisdom. I have been before him 
before and have always found him a square man. We feel that the 
discrimination in this regulation, as submitted by this committee, 
is going to drive that panel bottle out of business. That affects the 
man who blows the bottles. It goes to these round bottles that the 
machines can make. Now, when you understand that the Seven- 
teenth Amendment, going into effect after next January, will take 
4,500,000 gross of bottles out of the business. 

Mr. Lee. You mean annually? 

Mr. Jenkins. Annually. That means that these machines making 
that ware will make no more of it. There will be no market for 
beer and brandy bottles, and they are going to go out in the market 
and take other orders, and, after all, that is a restricted trade. It is 
more of a luxury than anything else. People can put their product 
up in tin cans or paper and not use bottles so much, and if, after 
a while, our business gets to such extent that we can not make any 
more beer and whiskey bottles, it is natural to assume that they are 
going to grab everything they can get. The prices will be reduced,, 
the consumer and dealer will get some of the benefit, but not much, 
and after they get aboslute control, the prices will go up and you 
will have to pay them. 

Now, this bottle [indicating] is a three-quarter ounce panel, known 
as an " Argylc " panel. It is used largely in the extract trade. This 
[indicating small, brown bottle] is used largely for pills. It con- 
tains a certain number of pills. They are all panel bottles. 

Mr. McKinijsy. Are these all hand made ? 

Mr. Jenkins. All hand made. This bottle [indicating large per- 
fume bottle] no doubt could be considered deceptive by the depart- 
ment because of the concave in the side. Here is a two-ounce bottle 
for preserves, to be used on the table. It would discriminate against, 
all these bottles. Here is an extract bottle. These panels are usually 
put in there to protect the letters or the paper label. I believe Mr. 
Bond can verify this statement. These are all made by hand, every 
one of them, llere is a perfume bottle. That has a depression in 
the side. It will discriminate against that. 

Mr. McKinlet. Do you think these bottles are deceptive to the 
housewife? Now, the taller of these bottles is a three-quarter ounce 
bottle and the other bottle is an ounce bottle. Do you think, to the 
eye of the purchaser coming into the store, they would buy the taller, 
longer bottle ? 

Mr. Jenkins. I do not think it would be any more deceptive in 
that particular case than you would be deceived in buying something 
you know nothing about. If you buy a suit of clothes to-day, you 
can't tell whether you are getting wool or cotton, and half the shoea 
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vou buv don't contain verv much leather, anil we w-r/r in- -v ijl-- 
thing about them when we buy them. I can not rem*-!:"/ « r hi* n_i_«- 
when there wasn't a panel bottle in the trade. Theiv al^y^ w^ir* 
panel bottles, and always will be, no doubt. 

Mr. Young of Texas. Is any food ever put in a bottle of that kin«L 
[indicating concaved perfume bottle] I 

Mr. Jenkins. Xo, sir; that is a perfume bottle. I hn^ight tl.nc 
along to show it would be discriminated against. 
Mr. Young. In what wav ( 

Mr. Jenkins. Because of that depression. I want to say right here 
and now that we are in favor of anything that remove* deception 
from the people. We are one of the people who have to buy. We 
want that removed, but we do not want discrimination m> that we 
can not sell what we make. 

Mr. Young. I think the amendment simply deals with art id < of 
food put in bottles and doesn't touch perfumes and drug*. 
Dr. Alsberg. We have no jurisdiction over perfumes. 
Mr. Jenkins. I just brought that along as an illustration. 
The Chairman. How much does this hold ! 
Mr. McLaughlin. Seven and a half ounces. 

Mr. Jenkins. Now, Mr. Chairman, about a year and a half ago 
the Interanl Eevenue Department confiscated I don't know how many 
carloads of ware right here in the District. They were made for 
liquor and were supposed to hold 3:2 ounces of liquor, but in the 
graduation of them they only held 3H. They were made by a com- 
pany that operates machines and they were made by machines. 
Everybody can not get these machines. There are only two com- 
panies with these machines in this country. They are licensed and 
a royalty is paid to the inventor and I suppose he has other in- 
terests in them. The Internal Revenue Department confiscated that 
ware. We asked them who made it, and they said they wouldn't tell 
us, and they changed their tolerances down "at the Treasury Depart- 
ment, and it took us two or three days to convince these people that 
in place of going at it right and catching the fellow who wanted 
these bottles that way, they went back on the consumer. It would be 
just as easy to catch the man who ordered these bottles made short as 
to change the regulations. It doesn't make any difference to the 
manufacturer of a bottle whether you want that bottle made one 
ounce, or half an ounce, or three-quarters of an ounce short. All you 
have to do is send your order in. If the manufacturer of flavoring 
extracts wants that bottle made in a half ounce, in that size, it is up 
to the manufacturer of bottles to make it the way he wants it. It 
won't cost a cent more. It is the man who puts the" stuff in the bottle 
that attempts the fraud. That is the way it was with this whi>ky 
concern that had these bottles confiscated. 

Mr. Wilson. As I gather, your argument is on the point that you 
are making hand-made bottles and if the department ruled these 
bottles out, you would be put out of business. Is that what your 
argument is ? 
Mr. Jenkins. There are some of these lx>ttles made by hand. 
Mr. Wilson. I mean that is your argument. 

Mr. Jenkins. It looks to me like Dr. Alsberg has l>een unconsci- 
ously — he mentioned two or three times yesterday that it was made 
145o76— if>— ft i * 
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by machine and that these were made by hand. A machine can do 
certain work. It has no thinking apparatus. It goes on in a mechani- 
cal way and does as it is supposed to do as a machine. Whereas if a 
man was on the end of a pipe blowing that bottle, he would know 
how to manipulate it to get the best results. What we are afraid of is 
that that resolution will give us the wrong end of it. 

Mr. Horigan. I was wondering whether the machines couldn't 
make a bottle that would bulge outward instead of inward and have 
an attractive feature, and which would give the consumer about what 
he thought he was getting in the way of contents of food. 

Mr. Jenkins. I might say that they had an order for this " 3-in- 
One " oil, made in Newark, X. J. That man is somewhat of a u bug M 
on machinery, and he has a filling apparatus of his own invention, 
and he has a dozen, or two dozen bottles, that would stand side by side 
and these arms came down and filled them all at one time. He had 
some of these machine-made bottles and they were slightly bulged, 
and after they got past the first tljree or four the filling apparatus 
didn't touch there. With the bulging on the side it would have a 
tendency to hold more. 

Mr. McKinley. That bottle [indicating] bulges on the side. It is 
the same kind of a bottle as this [indicating] except that it bulges 
out. 

Mr. Jenkins. There is a panel. 

Mr. McKinley. It is a panel bottle and it bulges out, and here is 
a panel bottle that doesn't. 

Mr. Jenkins. That is a standard bottle that has been in existence 
for years. 

Mr. Alsberg. Look at the disposition of the glass in these bottles. 
It bulges in on the outside and is very full. 

Mr. Jenkins. These bottles are filled on an iron table and it is 
necessary to have that a little thicker there, because if it breaks it 
not only spoils itself but all the others. 

The Chairman. Thank you, Mr. Jenkins. Dr. May desires to say 
a few more words. 

Dr. Mat. You will find that every bottle we have on the market 
in the extract business, that none of them are ever sold in this form. 
They are all put up in cartons. You have to buy a carton for this 
bottle, allow for the cork, and you will find that the package is abso- 
lutely larger looking with the round, 2-ounce bottle than with the 
flat, narrow, panel bottle. Put this in a carton and allow for the cork 
and you will find my contention pretty nearly correct. 

Mr. McLaughlin. You mean that a large number of the bottles 
are shipped in a carton? 

Dr. May. Individually. 

Mr. McKinley. All these battles are in individual cartons. 

Dr. May. You must allow, in the carton, for the corners; that 
would give you about a quarter of an inch on each corner. These are 
packed pretty compactly so that we can ship without breakage. 
Furthermore, if you have the panel extended like this, my experience 
has been that it will weaken the shoulder of the bottle. You would 
have a greater amount of breakage, and from the point of view of 
economy in shipping space, everything would be against this round 
bottle. 
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Dr. Alsberg. How about this bottle? This is one I have from 
manufacturers not using a panel bottle. 

Dr. May. That is a matter of practice. It is a prescription bot- 
tle and never sold to the housewife. 

Mr. McLaughlin of Michigan. Don't you have to exercise con- 
siderable care to see that the two sides of that bottle don't meet * 
[Laughter.] 

Mr. Horigax. Isn't it true that when that goes to the shelf of the 
retailer, that sample bottles are taken out of the carton, and for the 
purpose of buying the housewife goes into the grocery store and sees 
the bottle on the shelf of the retail dealer, where the bottle is ex- 
posed ( 

Dr. May. My personal experience is to the contrary. I don't 
think, if you should go into a grocery store and ask for a bottle of 
extract, that they would take the bottle out of the carton. 

Mr. Horigan. Haven't you seen bottles exposed on shelves or in 
the showcase? 

Dr. May. That may be where a carton has been soiled, flyspecked. 
or a bottle broken in transit, where they would remove the bottle. 
That is my experience. 

Mr. Horigan. Isn't it true that there is a picture on the carton of 
the bottles, to give a general idea i 

Dr. May. There is only one in my experience. There is ju*t one 
customer that we have, and we ship flavoring extracts from coast to 
coast, who has a reproduction of the bottle. 

Mr. Horigan. Isn't it true you have it in vour advertising- 
Dr. May. No; there is only one manufacturer who shows tin* 
bottle. 

Mr. Lannen. If it was true, the picture would be very much 
smaller than the bottle and the carton itself. 

Dr. May. Yes, sir. I have had experience with the round bottle, 
and I know if I was packing this round bottle, I would get an 
extra large cork and allow enough room, and you would have to have 
besides this bottom a false layer. 

Mr. Young. I would like to ask this gentleman why it is necessary 
to pack round lx>ttles in square cartons. 

Dr. May. As a matter of protection. You will find this bottle has 
no protection on the shoulder or side of the bottle. 
Mr. Young. Why couldn't it be packed in a round carton i 
Dr. May. Impossible to make. It would be all handwork. You 
would have to g^t your corrugated paper and that would have to be 
wrapped in another wrapper. You would have to put a false bottom 
and another layer here to get a uniform package. These are all put 
in the cartons by machinery mostly. 

Mr. Lannen. Before the committee breaks up: The Co. 

have advertised that package and they have a great many competi- 
tors. Dr. Alsberg has practically damned that package in the 
records before this committee, and I ask that either that part of 
the rev ord be stricken out or that the committee pass judgment on 
that package. 
Dr. Alsberg. I have no objection to its being stricken out. 
Mr. McLaughlin of Michigan. I would suggest that Dr. AUi»erg 
look over the testimonv and. in view of what vou saw if he is willing 
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to have anv modification made, he can do so, and the committee will 
not object. 

The Chairman. It will all be taken into consideration. 

Dr. Alsbero. I have no objection to its being stricken from the 
record, but I would like to call Mr. Lannpn's attention to the fact 
that the package was not here yesterday and I never mentioned 
the firm name in anything I said. 

Mr. Mi'Lait.iilin of Michigan. Is this product advertised as maple 
sirup? 

Mr. Lannex. No, sir; just as it is labeled. 

The C'iiairmax. We will now hear Mr. Bode. 

STATEMENT OF MB. FEED. W. BODE, BEPBESENTING THE NA- 
TIONAL BISCUIT CO. 

Mr. Bode. You have before you an exhibit of the package produced 
by the National Biscuit Co. It is in the form of a barrel and is 
used for the sale of ginger snaps. Now, as to the origin of this 
package: This package is probably used from the fact that since 
bakeries have been operated in a commercial way and on a large 
scale, the farmer in the country had a barrel of ginger snaps and a 
barrel of apples on hand all the time for his children to eat, and 
ginger snaps have been pa ked in barrels, and there is a desire in the 
trade for a barrel of ginger snaps. Now, ginger snaps in a large 
barrel get soggy and unfit for food, and to meet that situation the 
National Biscuit Co. produced this small carton of ginger snaps, 
which can be purchased by the consumer at a moderate cost, and in 
fact they can get more ginger snaps in this barrel than they could if 
they bought them in bulk for the same money, and the ginger snaps 
stav in a good, saleable condition until they are used. 

There is nothing deceptive about that package. It is made in 
the form of a barrel and evervbodv knows, the housewife, and 
everybody else, that a barrel has a head set in at the top and at 
the bottom. The package is filled full, but there is bound to be 
more or less shaking up of the goods in there and as they are shaken 
up they will shake down a little bit, and a reasonable tolerance 
would, of course, take care of that, and I maintain there is nothing 
deceptive about the package. The fact that the heads are set in 
is the only thing that possibly could be considered deceptive and that 
shows plainly on its face, and the package is in the form of a bar- 
rel and evervbodv knows that a barrel has the head set in. Conse- 
quently, I do not see where there could be any deception in that 
package, and I should like to go on record and have this package 
distinguished from some of the packages that have been produced 
here that are slack-filled and are deceptive to the consumer. 

Mr. McLaughlin of Michigan. How nearly filled is this package 
when it leaves your place? 

Mr. Bode. It is filled full. That is one purchased this morning, 
and it shakes very slightly. That was purchased in a grocery store 
this morning. There is another point I may mention. The con- 
tents may break, and as the ginger snaps break in pieces they will 
■naturally take up less room and there is bound to be more or less 
breakage in the handling of that package from the factory to the 
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distributing agency and into the grocery store, and therefore the 
package will not be entirely filled when it reaches the consumer, 
but it will l>e entirely filled ay hen it leave> the factory. 

Mr. Bond. Might I take up a minute i 

Mr. McLaughlin of Michigan. Does your company have any- 
thing to do with any of these other packages : paste-board packages ? 

Mr. Bode. We do not make Saratoga chip*. All the packages we 
put out are filled to capacity when they leave the factory, but the 
contents being of a fluffy nature there is Ixmnd to lie more or less 
breakage when the packages are handled in their course from the 
factory to the consumer. This breakage will cause the contents to 
sink together more or le>s and the package will not be entirely full 
when it reaches the eon>umer. 

Mr. Bond. He has practically covered the point. 

The Chairman. In this instance there seems to be very little 
deception, if any. 

Mr. Bode. I can not see where there i> any deception at all in 
that package, liecause it i> in the form of a barrel, and everybody 
knows the heads have to be set in. 

The Chairman. Wouldn't it be safe to leave the determination 
of that to the department i 

Mr. Bode. I want it understood that I am not opposed to this 
law, and the National Biscuit Co. is not opposed to it. but we do 
not want to lie classified as having put up a slack-filled or deceptive 
package when the package is not deceptive. 

The Chairman. Is there anything in the testimony to ^ow that 
j our package is so charged 1 

Mr. Bode. There is nothing, except for the exhibit right there in 
front of you. It is marked as being a deceptive package, and for 
that reason this full package was produced here and I am making 
this statement. 

The Chairman. What you object to is having that go into the 
record ? 

Mr. Bode. I object to having that package before the committee 
as a deceptive package. 

The Chairman. Would you object to it if the names were elimi- 
nated? 

Mr. Bode. I think I would, localise I do not think the package 
is deceptive. You must take the fact, rather than the name. The 
name of the manufacturer ha* nothing to do with it. I think prob- 
ably everybody would know that the National Biscuit Co. was in- 
volved, if you stated a biscuit manufacturer put out a ginger >nap 
in a barrel package. 

The Chairman. The package i> well filled, and not like many of 
the other exhibits. 

Mr. Bode. If you say it is gingersnap>. everybody would know. 

The Chairman. Are they the only manufacturers f 

Mr. Bode. Not the onlv manufacturers, but I believe we are the 
only manufacturers that put out a barrel of gingersnaps. 

The Chairman. I assure you your statement and explanation will 
be taken into consideration. If you desire. I see no objection to 
removing the package from the exhibit. Thank you. Mr. Bode. We. 
will hear Mr. La Dow next. 
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STATEMENT OF ME. OBVILLE D. LA DOW, NEW YORK CITY, N. Y> 

Mr. La Dow. I have but one word to say. It seems to me that this 
whole thing resolves itself into three parts: First, the good intent of 
the manufacturers ; second, phraseology of the proposed act; and, 
third, the continuance of the sanity that now rules in the Chemical 
Bureau and Department of Agriculture. 

I want to say just one word on behalf of the Calumet Baking 
Powder Co., of Chicago, in explanation of the statement made 
yesterday by Mr. Newman, in which he referred to automatic ma- 
chinery, because my explanation may help you to so adjust the 
language of the bill so as to protect the interests of the commercial 
producers. 

The Chairman. That is the object of the bill, absolutely. That i> 
what we want to do. 

Mr. La Dow. Baking powder consists of three classes; some is 
more granular than others. All baking-powder companies — large 
companies, of course — use automatic machinery in filling their cans. 
Every can is filled just as full as it can possibly hold, by machinery; 
but in the case of baking powder of a (granular character, it will, of 
course, occupy more bulk when in a light and fluffy condition, l>e- 
cause, on account of the granulations, there are larger voids between 
the particles than in baking powders of a different class. Now, then ; 
that, of course, relates to and affects the bulk of the powder. We 
put just as much powder into our cans as possible. In the shipment, 
however, of that can of baking powder from Chicago to Texas it 
is shaken down, so that when it gets to Texas it doesn't appear to 
have as much powder in it as before, and yet not one particle has been 
removed, and there is just as large a quantity when it reaches Texa-. 
as when it was originally filled, only it has been packed down by 
reason of transit conditions; and I would like to have that feature 
considered when you finally draft the bill. 

The Chairman. Have you any suggestion as to how to overcome 
that? 

Mr. La Dow. It is my opinion that Mr. Lannen's suggestion, 
bringing into issue the good intent of the manufacturer, is all that 
is necessary. We are with you, body and soul, in the purpose of this 
bill — to prevent fraud. We are down on every type of deception. 
That is all I have to say. 

Mr. Horigan. Mr. Chairman. I understood you to say that we 
frould have the department's permission to present the legal views 
of the department with regard to the element of intent introduced by 
Mr. Lannen's amendment. I anticipated yesterday that Mr. Lannen 
would introduce that, and I took it up with the solicitor and he was 
of the opinion that it would practically nullify the law, and he asked 
me to submit these views to the committee — his opinion on specific 
intent. 

The Chairman. What would be a satisfactory time to discuss the 
matter before the committee? 

Mr. Lannen. Mr. Chairman. I am busy to-morrow. I will be 
here until Thursday. 

The Chairman. Would it be convenient to meet this afternoon? 

Mr. Lannen. I would have to fall back on what is in my head. 
T haven't given the subject any study. 
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AMENDMENTS TO THE PURE FOOD AND DRUGS ACT. 



Committee on Agriculture, 
House op Representatives, 

Thursday, October 80, 1919. 

The committee met at 10.15 o'clock a. m., Hon. Gilbert N. Haugen 
(chairman) presiding. 

The Chairman. The committee will come to order. Hearings on 
H. R. 8954 will be continued. Under the arrangements made Tues- 
day consideration will be given to certain amendments that have been 
suggested. 

From the hearings so far it would appear that the bill under con- 
sideration would be acceptable to all who have been heard if amended 
in certain particulars. 

In looking over the memorandum submitted in behalf of the 
National Grocers' Association of the United States I find the following 
conclusion : 

In conclusion it is respectfully submitted that H. R. 8954 be amended in the fol- 
lowing particulars: 

First. By striking out the word "may " on page 2, line 9, of the bill, and substituting 
therefor the word * "shall . " 

Second. By inserting in the bill a provision allowing reasonable time for the dis- 
posal of goods on hand which do not comply with the provisions of paragraph "fourth," 
section 8 . 

Third. By inserting on page 2, line 7, after the word "filled" the words "so far as 
is consistent with good commercial practice." 

This is signed by the National Wholesale Grocers' Association of 
the United States, Arjay Davies, president; Alfred R. Beckmann, 
secretary; Fred R. Drake, chairman pure food and legislation com- 
mittee; Breed, Abbott & Morgan, counsel. It is dated October 27, 
1919. 

I suggest that anyone present wishing to oppose them be heard 
first. After that, or, if there is no one who wishes to be heard on the 
three amendments, the committee will hear those who desire to dis- 
cuss the two amendments suggested by Mr. Lannen, which he will 
have an opportunity to submit later. 

From the hearings so far it would appear that the only form of 
opposition offered are the amendments referred to. We have rep- 
resentatives of the Department of Agriculture present. Mr. Williams 
or Dr. Alsberg, do you care to be neard upon these amendments? 
Have you any objection to the amendments suggested? 

Mr. Williams. I would like to say a few words. 

Mr. Anderson. I would like to ask Mr. Williams a question upon 
the amendment upon page 3 of the bill before we start. That is the 
amendment which relates to the form of. the package. It strikes me 
that the trouble with that provision is that it does not lay down any 
fixed rule, but requests an opinion as to whether or not the package 
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is so formed or shaped as to deceive the public. In the case of the 
slack-filled package that is capable of ocular demonstration or meas- 
urement. The question whether a package is so formed or shaped as 
to deceive the public is a question of opinion, and it strikes me that 
unless you can lay down some definite rule by which the question is 
to be determined that this proposition is pretty broad for a criminal 
statute. 

STATEMENT OF MB. WILLIAM M. WILLIAMS, SOLICITOR, 

DEPARTMENT OF AGRICULTURE. 

Mr. Williams. In a way it is a criminal statute, Mr. Anderson, but 
it is more of a corrective measure. I do not believe you could lay 
down any rule pursuant to which you could definitely determine 
whether or not it is deceptive, because the word " deceive" has its 
own meaning. The question would be whether or not the package 
deceives. That fact must be gathered from all the circumstances. I 
do not believe you could write into the law a definite measure by 
which the deception could be determined, because, as I have just 
stated, the word " deceive" has its own meaning. The question has 
been considered as to whether or not to meet that objection you 
might write in intent, but I do not believe that it would be practicable 
from an enforcible standpoint. 

In order for this amendment to be a full measure and to give to the 
consumer full protection he should be protected against negligence of 
the manufacturer and mistakes on the part of the manufacturer, as 
well as from intentional misconduct. I could not find any plan that 
I thought was practicable pursuant to which we could name a measure 
for determining the deceit, but, as I have said, we did consider the 
question of intent. 

That may answer your question so far as concerns the practicability 
of laying down a measure for deceit, and if you desire to hear me 
further 1 will go on to the question of intent, because I believe that 
is one of the troubles. 

The Chairman. Do you care to make any comment on the amend- 
ments suggested? For instance, striking out the word "may" and 
inserting in lieu thereof the word "shall," on page 2, line 9. 

Mr. Williams. That is with reference to striking out the word 
"may" as it appears in that part of the amendment relating to 
tolerances ? 

The Chairman. Yes. 

Mr. Williams. I do not see much objection to changing the word 
"may" to "shall." We have put in the word "may" instead of the 
word "shall" because the department thought there would be some 
products that would not require tolerances. If the word "shall" is 
put in there, it would contemplate that we would have to establish 
tolerances and that tolerances would be needed. Substituting the 
word "may" is a practical measure. 

Mr. McLaughlin of Michigan. If the word "shall" was there, 
would it mean in the first instance, at once, for the department to 
establish a tolerance in each case as to each product and practically 
as to each container ? 

Mr. Williams. I think possibly if the word "shall" is used we 
"i^ht give it an interpretation of may in certain circumstances. You 
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gentlemen know that the word "shall" is sometimes the same as the 
word "may." 

Mr. McLaughlin of Michigan. If the word was deliberately changed 
from "may" to "shaH," so as to give it that meaning? 

Mr. Williams. Yes, sir; if we considered the legislative hisorty of 
the act, which we would have to consider, we would probably be 
confined to an absolute direction to establish the tolerance, and there 
may be cases where no tolerance would be desired. 

Mr. Jacoway. It has been some time since I looked that up, but 
I want to ask you in the judicial ascertainment of the meaning of 
words have not the courts, as a rule, construed that the word "may" 
and the word "shall" are synonymous and both practically mean the 
same thing in all statutes ? 

Mr. Williams. My recollection of the word is that in arriving at its 
meaning the courts usually consider the entire statute. Sometimes 
they hold that it is simply directory; at other times they hold that it 
is mandatory, the whole question depending upon the context. Now, 
as has just been suggested, in construing this statute, if it were shown 
to the court that this amendment as originally presented carried the 
word "may," and that after discussion it was stricken out and the 
word "shall" substituted, I have no doubt that the court would find 
that the word "shall" if it is put in, would mean an absolutely manda- 
tory order and it could not be given the meaning of the word "may." 

Mr. Jacoway. Is it the understanding that the word "shall" 
carries with it a command to do a certain thing and the word "may" 
carries with it an option? 

Mr. Williams. I believe that if the word "shall" were put in here 
now it would be construed as a command. 

Mr. Jacoway. I have a different idea of it. I looked it up, and as 
I recall, my investigation was to this effect, that the two words were 
interchangeable and synonymous, and practically, in the construction 
of statutes, meant the same thing. In that I may be in error. 

Mr. Williams. That was probably with reference to a particular 
statute that the court had under consideration. As I have said, they 
sometimes give it one meaning and then another. Depending upon 
the context and the history of the act, they sometimes give it an 
absolute meaning of command. 

Mr. Jacoway. That is, the word "may." 

Mr. Williams. The word "may" or the word "shall." 

Mr. Anderson. I understand that the courts ordinarily construed 
them as directory. 

Mr. Williams. That is true. 

Mr. Anderson. And it is directory, and more or less mandatory, 
unless it is used with qualifying words, such as "in his discretion." 

Mr. Williams. That might be done. ~ I think if you will go through 
the decisions you will find it hard to determine a dear rule for a 
definition of "may" and "shall." It ip a question of statutory con- 
struction, and you know that courts sometimes take different views 
depending upon how they feel when it is presented to them. 

Mr. Purnell. If this amendment is adopted, there will be no room 
for discussion as to what the intention is % 

Mr. Williams. If the amendment is adopted in the present cir- 
cumstances, I believe we would he held under the mandatory order. 

Mr. Purnell. Absolutely, because that is clearly the intention of 
the word, to make it as mandatory as it is possible to make it. 
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Mr. Candler. The courts have attempted to carry out the inten- 
tion of the legislative bodv Whenever it is demonstrated that the 
intention of the legislative "body is mandatory, they will enforce that, 
and hence the suggestion that if after discussion tne legislative body 
would strike out the word "may" and insert "shall," the plain 
intention is that it was mandatory and the court would so enforce it. 

Mr. Jacoway. If vou were going to construe what the intention of 
Congress was, would you come back to these hearings and take into 
consideration this discussion? 

Mr. Williams. Yes, sir. 

Mr. Candler. The courts frequently refer to discussions on the 
floor of Congress. 

Mr. Williams. And they are doing that more and more every day. 
They are going back to the legislative history of the acts as they 
appear in the journals of the State legislatures and as they appear 
in your records, in construing statutes. 

Mr. Jacoway. Formerly, when you construed a statute, you just 
construed that from the statute itself; that was the hidebound rule? 

Mr. Williams. That came about from the fact that you did not 
have good records in the old days, but with the growth of the steno- 
graphic art you get it all, a complete history, and that is considered. 

The Chairman. Can you approximate the time required to estab- 
lish these tolerances? 

Mr. Williams. Dr. Alsberg could inform you more definitely with 
reference to that. 

Dr. Alsberg. How long it would take to establish tolerances ? 

The Chairman. Yes. 

Dr. Alsberg. It would take quite a long time to cover all things. 
We have been at work on the subject for about three years in con- 
nection with the Gould amendment. We have not published any 
tolerances. We have established for ourselves in the enforcement of 
the Gould amendment as a guide certain tolerances, but have not 

fmblished them because we do not want to give the manufacturer a 
ormula to shave closer to the line than he otherwise might dare to 
do. It is a matter of several years, but I do not think that would 
interfere with the enforcement of the act because the bulk of the viola- 
tions with which we would have to deal would be so patently beyond 
the pale of any tolerance that I should not think our failure to 
announce a specific tolerance would interfere with the enforcement of 
the act in flagrant cases. It would probably be several years before 
we would be able to deal with the border line cases, but flagrant cases 
could be handled promptly: we have enough information at the 
present moment to handle tnein. 

Mr. McLaughlin of Michigan. I have not a copy of the bill before 
me now, but I would like to ask, if the word "shalT' is put in there in 
place of the word ' 'may, " might it not require you, before you started 
to enforce the law at all, to publish and let it be clearly known to the 
trade just what the tolerance in each trade is? 

Mr. Williams. That is what I had in mind. 

Dr. Alsberg. If that is the case, it would take a long time. 

Mr. McLaughlin of Michigan. Your regulations as to tolerance 
would become a part of the law, and the manufacturer would have a 
right to know just what the tolerance is at the same time he learns 
the other parts of the law. 
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Dr. Alsberg. If that is the interpretation of the law, then, of 
course, it will take us some time to cover the whole field. 

Mr. Purnell. And in the absence of a published tolerance it 
would constitute an offense. 

Dr. Alsberg. If that is the way the law would work. 

Mr. Purnell. That is a serious thing about the whole proposi- 
tion, that if you have not the machinery to publish these tolerances 
within a reasonable length of time, every concern for whom toler- 
ances have not been published, touching his business might have 
created for him under this very act a defense. 

Dr. Alsberg. If that is the interpretation of the law, we will go 
ahead and get the tolerances in shape in less time. It would simply 
mean that we would have to readjust our operations. If that is the 
interpretation of the law, we would take a lot of our force off of 
other work. 

The Chairman. How much time would be required ? 

Dr. Alsberg. If we found it necessary to detail all the men needed 
to do it, while I can not say when we would get through every con- 
ceivable type of package, 1 think we could probably cover the im- 
portant types of packages in a year or so. 

The Chairman. Can you state it more definitely than that. Could 
you do it in a year ? 

Dr. Alsberg. We could cover the main types, ordinary bottles, 
cartons, and cans, in about a year, taking advantage of the three 
years' work that we have already done. There would be special 
types of packages which we could not cover, and, of course, there 
will be new types of packages coming in all the time for which tol- 
erances will have to be established. The main articles, however, we 
would cover in a year. 

Mr. Williams. Suppose the word "shall" were written into the 
law and the Bureau of Chemistry attempted to establish tolerances, 
and suppose that the Bureau of Chemistry in the exercise of due 
diligence did not establish a tolerance for a particular article. If 
the manufacturer of that particular article were haled into court, 
he could make a strong defense on the theory that the law required 
a tolerance to be established for him, that the Bureau of Chemistry 
had never done so, that the law was still in an imperfect condition, 
not having been supplemented by a tolerance for his particular 
product, and therefore he should be acquitted. 

The Chairman. In order then to properly and successfully enforce 
the law, it would be necessary to establish tolerances ? 

Mr. Williams. I am afraid so. It is a debatable question but I 
feel that in passing legislation we should be careful not to leave loop- 
holes. The honest man is going to be all right; it is only for the 
dishonest. 

Mr. Purnell. Following that a little further, it necessarily fol- 
lows that the dishonest man will be the very first man to take ad- 
vantage of this situation and weakness of the law. 

Mr. Williams. Precisely. 

The Chairman. After all, if the amendment is made, we will 
allow ample time to dispose of stock on hand before the penalties go 
into effect. That would give time to establish tolerances. Can you 
state definitely what time would be required ? 
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Dr. Alsbero. That is very difficult to do. There are new pack- 
ages, new types, and new packing machines and new methods of 
putting things up developed all the time. We will never be finished 
so long as food is manufactured and new articles are being put on 
the market; we will never be finished with the establishment of 
tolerances. There may be, for example, new machines for making 
bottles which make bottles more uniformly than now. Frequent 
readjustment of tolerances will be necessary, but on the main arti- 
cles, on the ordinary packages, I should imagine, if necessary, we 
would be in a position to act in about a year. 

Mr. McLaughlin of Michigan. As I remember Dr. Alsberg's 
statement made when we were first here, it seems to me that the 
statements made now are directly in conflict with his first statements 
as to the advisability and feasibility; and you might say the possi- 
bility of operating under this law if the making of tolerances was 
mandatory. 

Dr. Alsberg. In what respect ? 

Mr. McLaughlin of Michigan. Have you changed your mind en- 
tirely as to the feasibility of this amendment ? 

Dr. Alsberg. I do not think so. 

Mr. McLaughlin of Michigan. I understood you when you spoke 
before on this subject, that you said it would he practically impos- 
sible to operate under this law if you were required positively to 
establish a tolerance in each case. Now, what the solicitor says is 
contrary to that. I do not know whether you agree with him or not. 
If you do agree with him, it would seem to me exactly contrary to 
what you said before. 

Dr. Alsberg. I do not recall that. 

Mr. Williams. I was speaking from a legal standpoint and not 
from the practical standpoint. 

Dr. Alsberg. I do not remember just what statement of mine 
made two days ago you have reference to. I think I said two days 
ago that the reason I personally preferred to have it optional rather 
than mandatory was because if you establish a tolerance you have to 
make that tolerance broad enough to enable the unskillful manu- 
facturer who is honest and has not the most modern machinery to 
do business, whereas the very skillful man who has the latest machin- 
ery may not need as wide a tolerance. I was afraid that the estab- 
ishment of the tolerance would give the very skillful man with modern 
machinery and very up-to-date methods a certain advantage which 
he might use to the disadvantage of some of his competitors. If you 
declare a tolerance of a fourth of an ounce on a given package, there 
might be a manufacturer who was able to operate withm an eighth of 
an ounce. He would have the advantage of one-eighth ounce to the 

f>ound, say, over his competitors who could not operate within a 
ourth of an ounce. For that reason I thought it unwise to make the 
declaration of tolerances obligatory. Was that the statement you 
refer to, Mr. McLaughlin ? 

Mr. McLaughlin of Michigan. I do not remember the words you 
used but I got a certain impression from it from what you did say. 
I am getting another impression now. It- may be my fault. 

Dr. Alsberg. I do not think so far as enforcement is concerned 
that it will make it impossible to enforce the law if this change is 
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made. I do believe that if it is made mandatory to e*tabli*b 1 Fr- 
ances in all cases there will be cases in which manufacturer* *miL 
greater skill will be able to take advantage of the tolerant to th^ 
disadvantage of the consumer and of their competitors 

For instance, the little creamery can not operate as close on a priTjl 
of butter as the big creamery. 

Mr. McLaughlin of Michigan. I understand that 16 per cent of 
butter is arrived at in this way, and that 12, 13 or 14 per cent i* 
enough, which is all the moisture the butter ought to contain, and 
if it contains 16 per cent it is done with a dishonest purpose. 

Dr. Alsberg. I think I understand now the statement of mine you 
are referring to. You are quite right. You are referring to mv 
statement with reference to the desirability of establishing standard* 
not involved in this particular issue. I did say I thought it undesir- 
able to establish numerical standards for large lines of products like 
milk and other things. 

Mr. McLaughlin of Michigan. No; you were talking in that con- 
nection about the standardization of food products. You were not 
discussing the advisability of amending from "may" to "shall" in the 
matter of tolerances. 

Dr. Alsberg. That is true, that standardization does not apply to 
this particular amendment. 

Mr. McLaughlin of Michigan. That is tolerances. 

Dr. Alsberg. No. The Bureau of Internal Revenue has estab- 
lished a tolerance of 16 per cent with butter. That, of course, is not 
the type of tolerances under consideration here. Our tolerance here 
would have nothing to do with the composition of the product or 
how much would go into the product. I did not mean to imply in 
anything I said about milk or butter, that that particular view of 
mine had a bearing on this amendment. That had reference to the 
letter which the Secretary of Agriculture wrote to the chairman of 
this committee. 

Mr. Wilson. Does not nearly every concern take advantage °f *l ,e 
different tolerances that you create ? 

Dr. Alsberg. As far as they are able to. 

Mr. Wilson. That is what I meant. 

Dr. Alsberg. The skillful man with high-chv>s expert-*, big enough 
and financially strong enough to employ high-cla^ expert >. has tne 
advantage, and there is not any question that anvtning t:#>it h done 
in the line of legislation of this type give-* a certain advp;«t -£e to the 
big concern over the small concern. That in inevitable in u:.y kind 
of legislation that you may desire. 

Mr. Wilson. I suppose that every one woiild ink** :.■] ,.»,? ge of 
his particular tolerance. 

Dr. Alsberg. He would be compelled to. 

Mr. McKinley. It Ls simply standardization, 

Mr. Wilson. Thst is true. 

The Chairman. Wnat ha\e vou to sav to t?,<» -*"o;.d *: roe;, ',/.'.*; t. 
allowing a re.isor.i-bic time for me dw.oo^al of t;.e <Ur"k of *roo\-- ou 
hand ( 

Dr. Alsberg. 1h?.t is j?i»t a fyu^\f>;\ of -* :,(-*:. f-r vo'i ''-.,'* *o 
permit a man who hi** a fraudulent p;«ck««r<* *o -i *> uy :.^ U;r t ' ,>' r 

1>ack&e<**. 1 personally feei t^+t -or; f e of *;**<** v"'^,i'^ >..•* r^r-. tr- 
ine package^, but we broi^r.t a i. ■.•/;* be r ;.ere > ;.«';. *.f 'Jo f 
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as very objectionable so as to give the committee a fair idea of what 
is going on, and not misrepresent the situation. 

Mr. Wilson. Is there any way for you to distinguish? 

Mr. Purnell. Between the fellow who has a package that is on its 
face unfair and fraudulent and the man who deliberately creates a 

« 

false package ? 

Dr. Alsberg. No, except personal judgment. 

Mr. Purnell. My notion is as far as we can do it we ought to 
protect the fellow who Ls honest and caught in a bad position but 
we ought not to let the fellow go who has deliberately created the 
situation. 

Dr. Alsberg. That is the way we feel about it. 

Mr. Wilson. But your law does not make that possible. 

Dr. Alsberg. The law does not make that provision. We do not 
know of any way you could distinguish until this stock on hand was 
used up between the deliberate and intentional fraud, between the 
man who had a fraudulent package that was not so very bad and the 
man whose package ought to go off the market at once. . 

The Chairman. How was the matter handled under the pure food 
and drugs act when the labeling was required ? 

Dr. Alsberg. For the pure food act ? 

The Chairman.' Yes. 

Dr. Alsberg. My memory does not go back to those days. 

The Chairman. The testimony before the committee indicates 
that 18 months were given in a number of instances. 

Dr. Alsberg. The Gould amendment, which is that part of the 
food and drugs act that will be changed if this proposed bill becomes 
effective, provided that no one should be prosecuted for a violation 
of that amendment for 18 months after it went into effect. That is 
to say, it was made effective at once but no one could be punished for 
18 months after it became effective. 

The Chairman. Did that work out satisfactorily ? 

Dr. Alsberg. I think it did. 

Mr. Horigan. After 18 months after the passage of the act a 
package could be seized if misbranded ? 

Dr. Alsberg. It worked all right. It was a somewhat different 
statute. Before that amendment was enacted there was no need to 
state on the label how much was in the package. The Gould amend- 
ment demanded that there be a statement on the outside of the 
package of how much food was in it. There was not necessarily 
any question of fraud involved because the Gould amendment simply 
put an additional requirement on the food manufacturer. It did 
not necessitate changing anything except the label, which could be 
changed by printing a new label or putting a sticker on the old label. 
There are still packages on the market, brands that move slowly, 
where the total number of packages sold by the manufacturer is very 
few in one year, and a large number of labels had been printed, with 
the sticker on. The sticker is perfectly satisfactory if it is on tight, 
because it is more conspicuous than the print on the label of the same 
size. The sticker hits your eye at once. 

The Chairman. What are your suggestions as to this amendment. 

Dr. Alsberg. My own suggestion would be that if you want to 
take care of these people who are not very blameworthy in this 
particular matter, you confer upon the Secretary of Agriculture or, 
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if you wish, upon the Secretary of Agriculture, the Secretary of Com- 
merce, and the Secretary of the Treasury — it having been a custom 
for them to be' a committee to make regulations always in the past — 
authority to exempt Certain definite types of packages for 18 months 
that in their judgment deserve exemption. 

The Chairman. Not to exceed 18 months. 

Mr. McKinley. That is simply giving them power that they would 
have. 

Dr. Alsberg. Not quite, sir. 

Mr. Wilson. You would have it for 18 months? 

Dr. Alsberg. The bill as it stands now would be for that time. 

Mr. McKinley. That would leave it to you to say whether any- 
thing is wrong or right, as it was left with Dr. Harvey Wiley to say 
what whisky was. 

Dr. Alsberg. It would authorize the department to do it. As it 
is now, it would have no such authority. You could even make it 
mandatory on the three Secretaries. Then we could take care of the 
package that was clearly fraudulent in the 18 months, and say that 
package can not continue, but that where there are extenuating cir- 
cumstances, there might be 18. months' grace. I think there are 
only these alternatives. Either the law must go into effect after a 
given period of grace, say, 18 months, or else you must give the three 
Secretaries, or somebody, discretion in making specific exemptions 
for 18 months. I do not think you can write into the bill anything 
that will take care of specific cases. 

Mr. Wilson. If you had this discretion, as to the 18 months, you 
could say to the manufacturer, you have got to take this off the 
market now. 

Dr. Alsberg. Yes. 

Mr. Anderson. Or else fill the package. 

Dr. Alsberg. Or else fill the package. 

Mr. Wilson. You would not have to give them 18 months to 
dispose of them ? 

Dr. Alsberg. No. 

Mr. Wilson. But take some slight mistake made by a manu- 
facturer with no criminal intent oi fraud, you could give him 18 
months to dispose of his stuff, but where you find a criminal intent to 
defraud, then you would have a right to say to these people, you have 
been trying to defraud the people and you have got to take this off 
the market and suffer the consequences. That is the way it looks 
to me. 

Mr. McLaughlin of Michigan. As to this word "shall" and "may," 
I would say that it is not unusual to have criminal statutes so drawn 
that their execution depends upon somebody's opinion. We have 
statutes against false representation and so on. One can make false 
representations respecting goods that he is selling, but if those repre- 
sentations are not such as are calculated to aeceive a person of 
reasonable intelligence exercising reasonable care, the representa- 
tions are not criminal. It is so with uttering counterfeit money. 
If it is shrewdly made and likely to deceive anybody, then it is crimi- 
nal, but if it is so crude and so illy made that anyone can see it when 
it is offered to him, there is a serious doubt in my mind whether a 
person would be guilty of uttering it. There are a lot of statutes 
where the question of whether a man is guilty or not and ought to be 
prosecuted is a matter of opinion. 
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As far as I can see. I should object to putting the word " shall M in 
because it would make it obligatory on the department to establish 
a standard of tolerance in every single case, and until those tolerances 
were established you could not enter upon the execution of this law 
at all. 

Dr. Alsberg. Of course, we have to use our judgment in every 
case we recommend. 

Mr. Wilson. Would you want to use your judgment to such an 
extent that you could possibly destroy an old, long-established trade- 
mark ? 

Dr. Alsberg. No. But you can not enact any law which will 
eliminate the judgment of the administrative officer in its enforce- 
ment or which does not give the administrative officer authority, so 
far as the courts fail to hold him in check, to do that if he wants to 
be arbitrary. There is not anything you can do that is going to 
make it impossible for an arbitrary executive officer to do a great 
deal of mischief and damage in any line. We have to exercise our 
judgment in all the recommendations we make to the courts. We do 
not recommend to the courts prosecutions, I think, in one case in five. 

The Chairman. As the time is getting short, we. will resume hear- 
ing Mr. Williams. 

Mr. Williams. I presume that finishes the "may" and "shall" 
amendment. 

The Chairman. The third amendment is: Page 2, line 7, after the 
word "filled," insert the words "so far as is consistent with good 
commercial practice." What do you think of that? 

Mr. Williams. Mr. Chairman, that amendment worries me. On 
the face of it, it would seem fair that if these cans are filled according 
to "good commercial practice" it might be all right, but it writes 
into the law an indefinite term. It gives a man who wants to violate 
the law a peg on which to hang his defense. If he is haled into court 
he will say, "My can is filled according to good commercial practice." 
Now, what is "good commercial practice"? To make this law 
effective, we would probably have to get a court decision on "good 
commercial practice." I do not know what it is. It is hard to 
define. Is "good commercial practice" a practice which is approved 
by a majority of the trade regardless of its detrimental effect on the 
consumer ? 

Mr. Jacoway. There is an illustration of that. It is good com- 
mercial practice for anybody down South to take a piece from a bale 
of cotton, as a sample, and it causes a waste of 250,000 bales of cotton 
a year; still it is good commercial practice. 

Mr. Williams. They all consent to it. Let me tell you this in 
reference to good commercial practice: When this matter of slack 
filling was first brought to the attention of the department, about 
six or eight months ago, the Bureau of Chemistry sent it over to me 
for an opinion, and I advised them we could not make a case under 
the food and drugs act. However, we did find a can which had a 
particular statement on it under which I thought we could make a 
case. So we did. That can was about one- third filled. The manu- 
facturer and other representatives of the trade came to see me. He 
said, in substance: "Mr. Williams, I admit this is wrong, but I am 
not an isolated case; they are all doing it. This has become a 
standard in the trade." I asked: "How did that come about P 
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He said: "It came about this way. We had been putting out 5 and 
10 cent packages. The price of the raw materials that we used in 
this product went up and the retail grocer told us that they wanted 
us to continue that 5 and 10 cent package. So we continued the 
5 and 10 cents package by cutting out two-thirds of the contents. 
We are all doing that. 7 ' You will observe that he said that this 
practice had become "a standard in the trade," agreed to by the 
retail grocers and by the manufacturers. Is that good commercial 
practice? It is a practice which is recognized by the trade — not 
only by the manufacturer but by the retail grocer — and it is detri- 
mental to the consumer. 

The use of such an amendment would write into this law an in- 
definite term, and I think it would be better if you did not put it 
there. It would give a peg to the dishonest man upon which to hang 
his defense. 

Mr. McKinley. You say you would probably have to get a court 
decision on that. What is the objection to that? 

Mr. Williams. That would mean a long fight and long delay and 
then even if we got one court decision on it the other fellow would come 
in and say his alleged misconduct occurred under "good commercial 
practice" and that the decision should be measured by the facts in 
the particular case. They would submit it to the jury as to whether 
his conduct was "good commercial practice" in the circumstances. 

Mr. Wilson. Would not good, commercial practice last year be 
good commercial practice in future years ? 

Mr. Williams. It might and it might not. It would depend upon 
the particular circumstances at the time. 

Mk McLaughlin of Michigan. Is it not true there would be a court 
decision in each particular case by itself? 

Mr. McKinley. You would have to have a court decision every 
time. 

Mr. Williams. You see in each case you would put it in the power 
of the defense to make it a question of fact for the jury to determine 
as to whether it was "good commercial practice." 

Mr. McLaughlin of Michigan. They would not be able to. What 
would be the character of the testimonv? How would commercial 
practice be established? It would be by bringing in those who 
indulged in it; manufacturers from all over the country who indulged 
in that very practice. They would be the only ones who could testify 
as to whether it was good commercial practice or not. 

Mr. Williams. That is the trouble. 

Mr. McLaughlin of Michigan. And that would be the only testi- 
mony before the court. 

Mr. Williams. That would be the only testimony before the court, 
and these members of the trade would be the only people who would 
be qualified to testify. Take the case I mentioned a while ago. 
They were all engaged in the practice of "slack filling," and said it 
had become a custom in the trade. As an illustration, I might refer 
to the rule applied by the courts in negligence cases arising out of 
of the failure of railroad companies to use proper appliances and 
rolling stock. The rule is, in substance, that if it is shown that the 
appliances used by the defendant railroad company are such as are 
used by ordinarily well-conducted railroads there is no negligence in 
that respect. If they bring up these manufacturers in a case undi* 
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the proposed amendment and they all say, " We are engaged in the 
practice" ; and if we were compelled to follow that principle in these 
. cases we would be at a standstill. 

Mr. Jacoway. I get your idea that if we write this principle of 
good commercial practice into the law we would have an indefinite 
term in the law, and I get your idea also that each case would be 
decided upon the circumstances surrounding that particular case. 
Now, the question is, would you have enough attorneys in the 
department down there to enforce the law? In other words, you 
would have a congested docket and would you ever get to the end 
of that work 'I 

Mr. Williams. We would be kept busy. We had 6,000 cases this 
year. 

Mr. McKinley. What has been brought to our attention particu- 
larly is slack filling of packages, which shows very plainly, some 
one-third and some one-half filled, and it would be maintained that it 
is not good commercial practice to do that because it deceives the 
people, and also, economically, it uses up twice as much tin. Is it 
not a fact that with most courts it is a custom to follow the deci- 
sions ? One court makes a decision and the other courts follow that. 

Mr. Williams. On questions of law that is true, but in each case 
they take the principle of law declared by the Supreme Court and 
apply it to the particular facts in the case under consideration. This 
question as to what would be "good commercial practice" would be 
a question of fact. 

Mr. McKinley. But if the court decided that it is bad commercial 
practice to put out a package half filled, and that is established by 
the Supreme Court, do you think another court would decide another 
way? 

Mr. Williams. If they change the facts they change the situation. 

Mr. McKinley. But it is a package half filled. 

Mr. Williams. That is true; if we could just say to the court, here 
is a package half filled, without showing anything else. 

Mr. McKinley. Why can you not ? 

Mr. Williams. Because they would bring in questions of evidence. 
It would be a question of fact for the jury to determine in each case — 
whether or not it is "good commercial practice." The proposed 
amendment, I think, will afford a line of excuses on which to hang 
a defense. Of course, the honest man is all right, but it is the dis- 
honest man against whom the law is directed. Do not put it in 
unless it is necessary for the protection of the honest man. It is 
not necessary for his protection. This amendment provides, "when 
it shall be filled with the food it purports to contain." The 
tolerance will be allowed where it ought to be allowed. Further- 
more, the bill as written provides for " reasonable tolerances. " Now, 
if we were going to a jury on the question as to whether or not the 
tolerance is reasonable, the ordinary man who sits on a jury can 
determine whether it is reasonable ; but when it comes to the ordinary 
man determining whether it is "good commercial practice," then 
you have the juror in a position where he can not use his own common 
sense and he has got to rely on expert testimony. 

Mr. McKinley. You have stated here that you have got to make 
tolerances. The doctor has stated that you do not put out tolerances: 
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that you have some private, secret tolerances that you decided for 
yourselves, but the manufacturer has not these. 

Mr. Williams. In looking at it from the manufacturer's standpoint, 
I do not see why he should request the use of the words "good commer- 
cial practice," when the law says we may permit reasonable tolerances. 

Mr. McKinley. But if you do not put them out, he has no protec- 
tion there. The doctor has stated that you do not give out tolerances. 

Mr. Williams. There are some particular tolerances which have 
not been given out, but there is a general rule of tolerances which has 
been declared by the department. 

Mr. McKinley. And published ? 

Mr. Williams. Yes. In that general rule we recognize good com- 
mercial practice, whatever it may be. That is, in establishing these 
tolerances they go all through the trade and try to see what each man 
is doing in order to arrive at a just conclusion. I do not think it is 
necessary to write these words in; it will make the law very difficult to 
enforce. You have to leave to the administrative department some 
discretion; we must assume that they will have some common sense. 
When you make the law too loose on the other side, you give the 
crooked man a chance. It does not bother the honest man; it is the 
crooked one who should worry. If a man tries to do right he is not 
going to be punished. 

Furthermore, so far as this kind of a case is concerned, we try to get 
these misbranded articles in interstate commerce and prevent their 
being delivered to the consumer. We do not destroy good food. 
The Department of Agriculture has the Department of Justice say to 
these people, "Do not move this until it is labeled properly; have it 
labeled properly and then you can sell it." It is usually not a 
question of the destruction of the goods. I think it would be a 
mistake to write in those words, "good commercial practice." 

Mr. Purnell. Under the tolerances you say are now published, 
how do you arrive at what is good commercial practice ? 

Mr. Williams. Nobody knows what is good commercial practice. 

Mr. Puknell. You have to interpret it. 

Mr. Williams. They do this. They go around to the trade, to 
each man's factory, and see how everybody is putting up their goods. 
They look at the machinery and then after having had opinions from 
the trade as to what would be proper, they declare a tolerance. The 
members of the trade are given a hearing and they can come and say 
what ought to be done, and the department takes into consideration 
every argument and statement and in that way arrives at a just con- 
clusion. According to that procedure, I do not see any chance of 
injustice. 

The Chairman. A law of this kind should not be worded so as to 
affect loose packages, such as sacks, should it ? 

Mr. Williams. I do not see in the administration of it why it would 
be applied in cases of sacks. I doubt it. However, I would not like 
to express that as an opinion. It would depend upon particular cir- 
cumstances. It is not difficult to tell when the sack is really filled. 
It may not be deceptive to have a little space in the sack. There is 
not as much chance for deception in the sack as in a tight can, into 
which you can not see. Take a sack and set it up on end and you can 
see how much i3 in it. I do not believe we would have any difficulty 
with that, Mr. Chairman. 
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'I:**- iMWMM, Vi*- wjII rj'/w h'*ftr Mr. Laniw-n on tbe amendments 
ifrto' h )**- wiftb*** to \>t<t\>(t***. 
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Mr J/4^^* '*. i would *ny if tbc» w>liritor is jroin^r to dWuss tho 
ftm/ndm'-rit wbi'-b I offwtl y^.tfrdrv, aftor thinking it over and 
uHtwtpriiti'/wUfit tbf iii'fwrtment would prcibably artnio here to-day, 
1 Jj#iv<* 1<tttnt*l smother nm^ndm^nt which I think will boar on some 
of iin< objWtion* of \\u* dcjmrtmi-nt, and I think it wouhl he well to 
ftf;if<* I fiat arrwridm^rit now ho ihc solicitor mip;ht state something 
on it, 

Mr, Wimjam*, You have reference to the amendment with regard 
to ('uijtv intent ? 

Mr, Lasnkn, Yes: the amendment with regard to the form of 
jwekn/es, 

Mr, MrKiKMCY, Where? 



n<»w 



Mr, Lankkn. On page 3, line 25. The amendment that I suggest 

>w i^ to strike out the words "ho as'' in line'25, page 3, after the 
word "shaped" and insert immediately after the word "shaped" the 
words "that it evidences a fraudulent intent." 

Mr. MctjAuatiMN of Michigan. You would not need the word 
"fraudulent" if it evidences an intent to deceive. 

Mr. liANNF.N. 1 had not thought about that. That is all right. 
The reason I suggest that change is this: That will confine the testi- 
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Mr. Lwxrv fu v :v is ^ jv^vV*^ ^,^4 v^ svv'v; ^ v » 'u\v\ 4 «»v.\ 
prvsiuct the m*m;f«io!u^\>r V.ax \vv^ ^^ ^ v \s.i s - V ^^ 4 l sv V 'o vv iu\v\ 
mith •iirwtKn^s for ilv ho\\x^>\^V ^\ ^^ ^„v l *\ s \k *■»,! x a a v l- 
Knh flavor hihI color in i:\*x iv4,isa,a\ ^y-,\y vv > ■/ vu 
prepares it for foo*i. TJion xSo \M,i i^\o ^ \\»^\^ r*»v \\^' ( • 
iresK in flavor ami onjo\*Mo oihoiwi^ iV^mm\%^ s\^v» "w K\ -.^\\., 
on the shelve of the £i*voi\ e\apo^»io \^ is^N^sne ^ o\^^ »U\v\» \\ 
this product. The imnhict womM Ino \\\ \\w* \\%\\^\ \>\\\ .\\\\\ \*w 
atmosphere % couUi pet at the whole pt^ltM m^t'O^x iUwh ns^.Uv 
deteriorate in the product, hut when the liou*e\\ite \w\\ » \\\\* \\i\^\ 
into the product, the minute »he uiaKe^ the pio,hivt 01 \\\\\ * \\ w\\ \\\w 
stove site then pets a fresh tlaxor I do not know \\\\*\ \w\\\\ w\\^\\ 
the department is making in remind to \\\\* paek*i».e \\ \\%\* »» t on 
the table here aa a fraudulent pnckit.oc, |ieiha|ut hei *\\\>*v \\ \w\\\\\\\\w\ 
tliis bottle, or beeatise (bete wan ^|Mne \\\ heie Into uhhh tnl» la»t»l»« 
was put, or something of that kind I do nnt kmm \\\u\\ |ln \l 
partment liail in mind about (IiIm |hh Inm,^ hm \\ nnn lu \\ imm In 
which the matnifaeturei 1 ta Inttoienl He olni|il\ m 1 ti|il» >l (lit.' •|hh < 
here willi (lie hot tie, 

Mr. Wahd. lie hcIIm (he whole hu«iui , dm... hi- tin! ' 

Mr. Lannkn. lie »e||» the whole thine I'.ilnijH lln i,lh> lnl . 
want the bottle (i^d tiu n <<(i)jijt mm lh'. mil. l.l» i,| (l.» |,m Imi<.i . 
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the housewife will see it. I do not know of any other way of got ting 
around it. 

One other amendment that I have to suggest here, Mr. Chairman, 
in order that the solicitor might address himself to it 

Mr. Jacoway. Mr. McLaughlin, hefore you get away from that 
pago 3, I want to ask you what you think about striking out, in line 
25, the words "so as" and inserting the word "calculated, " so it 
would then read, "Or if it be in a container, made, formed, or shaped, 
calculated to deceive"? 

Mr. Lannen. Would that imply the element of real guilty intent 
on the part of the manufacturer? 

Mr. McLaughlin of Michigan. It would reach the result, if it is 
something that actually does deceive the people. 

Mr. Lannen. That is the point, would it accomplish that? 

Mr. McLaughlin of Michigan. If it actually does deceive the 
people, then the question of the intent of the owner who makes it is 
not material. Ho must desist from the practice of uniformly and 
regularly deceiving the people. Is that true? Would you agree 
with me on that ? 

Mr. Lannen. He must desist from that. I agree with you. But 
supposing he puts out a food product in a package in the form of a 
Dutch wind mill, and supposing that product is oatmeal or candy, 
or some other product of that kind. Would that package lead a 
purchaser to believe that the product was put up in Holland by reason 
of the form of the package, or that Holland had something to do 
with it? That would be the contention that would be made by the 
department. It is that kind of innocent things that have no real 
criminal foundation to them that we want to guard against. 

Mr. McLaughlin of Michigan. It would depend upon the inscrip- 
tion. If the word ik Holland" was put on so Dig that nobody could 
see anything else but that word "Holland," I would say that it 
might be calculated to deceive in the respect that you suggest; 
otherwise, if the inscription was in the oroinary type, one would 
be expected to read it and know what he was buying; otherwise no 
reasonable person would know he was buying partly a product and 
partly something to look at. 

Mr. Lannen. But under this bill labeling is done away with. 
That is the point I was making yesterday. 

Mr. McLaughlin of Michigan. How ? 

Mr. Lannen. The department has stated at these hearings that 

{>eople do not read labels, that the housewife does not read the 
abels. 

Mr. * McLaughlin of Michigan. We can not pass a law to protect 
a person who does not read. 

Mr. Lannen. This law is solely on the package itself, and it must 
stand or fall on its shape. I am going to suggest another amend- 
ment: 

On pago 4, line 2, after the word " therein," insert the words 



upon a reasonable inspection of the outside of the package." 
6n page 2, line 7, after tho word "package," insert the words 
'evidences an intention of not having Ibeon filled with the food it 



contains for tho purposes of fraud and deception." 

Mr. Wilson. Is that in lieu of the amendment you gave yesterday? 
Mr. Lannen. That is in lieu of tho amendment, so as to confine 
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it to the package and relieve the department of the ner«s5.~ -c 
proving what the manufacturer intended, so the package m-^_ Npar 
its own evidence of guilt or innocence. 

Mr. Wilson. What is that amendment again ! 

Mr. Lannen. After the word * package" in line 7 on p*cr T 
insert the words, " evidences an intention of not having bser* r//**a 
with the food it contains for the purpose of fraud and deception. 
Then the paragraph will read: 

An article of food shall be deemed to be mbbranded it in pa< kace n.rrn aiKi irre- 
spective of whether or not the quantity of contents be plainly and consul ."-w.-»w»S- 
marked on the outside of the package in terms of weisrht, n^ea«ure. or nwmer' -"»! 
count, as provided in the preceding paragraph, the package evidences an in?eii;vm 
of not having been filled with the food contained tor the purpose of fraud and de- 
ception. 

Striking out all the words now in line 7 after the word "package/' 
and all the words in line 8 up to and including the word 'contain/* 

Those, I think, will confine the question to the package itself. 

The Chairman. Is that all, Mr. Lannen I 

Mr. Lannen. That is all I have to suggest. 

Mr. Williams. Mr. Lannen says, in his opinion, the language 
which he has just suggested will confine the Question of intent to the 
package itself. I disagree with him, but before I take that up, let 
me give you this thought which runs in my mind. I believe Mr. 
Lannen agrees with me that if this law is to be a perfect measure 
and give trie consumer the protection he should have, the consumer 
should be protected not only against the criminal intent of the manu- 
facturer, but also against the negligence of the manufacturers 
employees and also against the mistakes of the manufacturers 
employees. You see, under the food and drugs act, after these mis- 
branded articles go into interstate commerce, we have the power to 
go and find them in interstate commerce and stop them and say, 
4 'Hold up here, this is an illegal article. Put a proper brand on its 
put a proper label on it, and then you can go and sell it/' In that 
we keep it from reaching the consumer after it starts. 

You will remember that in the Hippolite Egg case, which was one 
of Mr. Lannen's cases, the Supreme Court referred to these misbranded 
articles as outlaws, and stated that the articles themselves were the 
offending things, regardless of the intent of the manufacturers. They 
were the outlaws, they were the things that were going to cause dam- 
age if they got loose, regardless of the intent which might have 
entered into their preparation. 

We might illustrate the situation in this way: Suppose we have a 
big ship and a submarine, and that a torpedo is released from the 
tube of the submarine, intentionally aimed at the ship. The torpedo 
starts toward the ship. Let us assume that the torpedo instead of 
being intentionally aimed at the ship was turned loose by mistake 
or was negligently discharged in the direction of the ship! It does 
not matter to the people on the ship whether there was an intent 
behind the gun, or whether the torpedo was discharged negligently 
or by accident without negligence. If the torpedo strikes, the result 
is just the same. 

So, here, if these articles, having been put. in interstate commerce, 
get out of interstate commerce and reach the consumer, they have 
struck their mark, and the consumer has been damaged, regardless 
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of the intent with which it was manufactured. It may be that in a 
particular instance the consumer has not been damaged much, but 
when you consider the aggregate, the damage is very material. It 
might not hurt for one housewife to pay the full price for half a can 
of peas, but when you add up the total it is a quite different, propo- 
sition. If she goes to the grocer and buys a can of peas at the old 
price and she only gets half a can of peas, she naturally wonders why, 
at the end of the month, the cost of living is so high. She remembers 
that she paid the old price; but the answer is, she has only gotten 
half of what she paid for. She is damaged regardless of the intent. 
If you gentlemen could pass a law which would arrest in its course 
a bullet which was negligently discharged from a gun, which bullet 
if continued in its course might strike a man, you would not hestiate. 
That is physically impossible. But here it is physically possible to 
protect the consumer not only against intent but also against negli- 
gence and mistake. 

Mr. Lannen says that this language would confine the deception to 
the article itself. 

Mr. Lannen. To the package itself. 

Mr. Williams. When I say article, I mean package. His first 
amendment was. on page 3, line 25. He says, after the word 
"shaped," to strike out the words "so as" and insert "that if it evi- 
dences a fraudulent intent," so that it would then read "or if it be 
in a container made, formed, or shaped that it evidences a fraudulent 
intent to deceive," etc. 

Mr. McLaughlin of Michigan. What difference does it make 
whether it is a fraudulent intent or an honest intent to deceive, or a 
different kind of intent to deceive ? 

Mr. Williams. That is what I can not understand. He says "so 
shaped that it evidences a fraudulent intent to deceive." Where is 
that intent? The package is inanimate; it has no mind; it can have 
no intent. It is a stray bullet; it is a torpedo fired either negli- 
• gently or on purpose. The words "if it evidences an intent" mean, 
m my opinion, that "if it is so shaped as to evidence the fact that 
the manufacturer when he prepared it intended that it should de- 
ceive." That is the construction that the courts would put on that 
language, I fear. It seems clear to me. "So shaped as to evidence 
a fraudulent intent." A fraudulent intent on the part of whom or 
what? The intent is there as a necessary element, and we would 
have to prove it. 

Mr. Lannen. Before you get off that question of intent. Suppos- 
ing it is an innocent proposition. There is no element of intent in 
this bill now. Supposing a box of candy is put out in the form, let 
us say, of an imitation of an apple. The consumer might be deceived 
into thinking he might get some apples in that little package, or 
something having to do with apples. Would there be any real crim- 
inal intent there ? 

Mr. Williams. Well, I do not know whether there would be any 
criminal intent or not. It depends upon the degree of damage that 
the consumer is going to suffer when he buys an article that is put 
up in that form. 

Mr. Lannen. I want intent in here. I do not want an innocent 
thing that was conceived innocently and works no real harm con- 
demned. 
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Mr. McLArGHiJX of Michigan* W> wu ihm o*w> *r.y;hin$. »SAn. 
the effect of it? You are talking now about rcnora. * Wh«\ »Mi, 
the effect of it 1 

Mr. Lannen. If the effect is criminal and has ?vsy>c ^-hsr&rw t^ 
it 

Mr. McLaughlin of Michigan. If the effect is dcovnM;\w 

Mr. Laxxex. If it is an innocent deception that works ^>o \**mv. ^ 
anybody, such as where a person might guess \vr\M>g as to >*>$* ^ 
in a package by looking at ii» and yet not he harmed m an> ^^x . 
that is what I mean. 

Mr. McLaughlin of Michigan. A man who huvs it ma\ not ^e 
harmed, except he is separated from his money for something he 
thinks he is getting that lie is- not getting, 

Mr. Wilson. Does not the package have to have printed on it 
always what is in it i 

Mr. McLaughlin of Michigan. Yes; and that is what Mr. laumeu 




not Vermont maple sirup. This was made in New Orleans, La., and 
is blackstrap, in fact!" Now, would you require a purchaser to road 
those things. Would you blame him if he had noon misled into 
believing that it was Vermont maple sirup ? 

Mr. Lannen. Well, the food law covers that now, Mr. Oongress- 
man, fully. I was speaking particularly about this amendment. 
That feature you speak of is already covered by the food law and can 
be handled under the food law now, and has been handled, and thoy 
are bringing cases on such points every day. I am speaking about 
this particular amendment. The food law takes care of the other 
features you are speaking of now. 

Mr. McLaughlin of Michigan. I am differing from you only on 
this, Mr. Lannen, in this respect: If there is a practice that is calcu- 
lated to deceive and the effect and the result 01 which is thaCpooplo 
are deceived, should not wo relieve that situation, oven if wo are 
unable to prove a guilty intent on the part of the ono who indulges in 
the practice ? 

Mr. Lannen. That is all right, if the package is calculated to 
deceive; I agree with you. That shows bad faith. 

Mr. McLaughlin of Michigan. I suggested the use of the word 
" calculated/' and my impression is that you did not approve of it, 
but you wanted your words put in. 

Mr. Lannen. No, Mr. Congressman, 1 stated that if that would 
accomplish the object I was aiming at, it is agreeable to me. 

Mr. McLaughlin of Michigan, rardon me. 

Mr. Lannen. I agree with you on that, if what you said about 
what it would accomplish is true, and 1 think perhaps it is, 

Mr. Williams. May I suggest for your consideration the 'mention 
as to whether it would be advisable to use the word " calculated V 1 
I would be a little afraid of it. "Calculated to deceive," Now, w« 
go into court and the lawyer for the defence might say, in effect, 
"Well, the old food and drugs act has the language, 'Whether or 
not it deceives or misleads/ That has been c onntrued by the court* 
as having to do with the effect on a reasonable man or an ordinary 
purchaser. Xow, here coma along the Congn*tn and write* in th« 
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words 'calculated to deceive. ' Congress evidently intended some- 
thing, evidently intended a different interpretation of that act, for 
they now say 'If it be so shaped that it is calculated to deceive/ 
Who calculates? Whose calculation was it — the calculation of the 
manufacturer? Yes. M And the Government would probably be 
required to prove that the manufacturer " calculated or intended 
to deceive the purchaser. 

Mr. McLaughlin of Michigan. I do not think that would be the 
meaning of the word that would be arrived at. The court would 
give a definition to it and would say, " calculated in that sense means 
that the reasonable and ordinary effect of it is to deceive." 

Mr. Williams. I would prefer the present language, because it is 
in accordance with the language of the old law, and all the courts, in 
trying these cases, have usually read into it the interpretation that 
it must deceive the ordinary purchaser. 

Mr. McLaughlin of Michigan. You think that is the correct in- 
terpretation ? 

Mr. Williams. I believe that if it deceives the ordinary pur- 
chaser it should be condemned. We might put in there "to aeceive 
or mislead the ordinary purchaser." 

Mr. Candler. Is that the language of the old statute, Mr. 
Williams ? 

Mr. Williams. Practically the same, mislead or deceive. 

Mr. Candler. And the courts hold, under that, that it must 
be such as to reasonably deceive the ordinary purchaser ? 

Mr. Williams. That is the way they have charged the jury. 

Mr. Candler. Well, they have construed this identical language, 
or substantially this language ? 

Mr. Williams. Yes. 

Mr. Candler. Then, if vou provide for fraudulent intent, you 
have got to introduce evidence upon that before you can secure a 
conviction under the statute ? 

Mr. Williams. Yes. 

Mr. Candler. It is hard to prove intent sometimes. 

Mr. Williams. Very hard, especially as to fraud. 

Mr. Jacoway. Have all these terms, as a whole, been construed 
and interpreted by the Supreme Court ? 

Mr. Williams. I do not believe all of them have been interpreted 
by the Supreme Court, but I am speaking of what we find the trial 
judge saying about them. 

Mr. Jacoway. Have they construed them ? 

Mr. Williams. Yes, they have construed them. Practically all 
these terms have been before the trial courts at one time or another. 
All of them have not reached the Supreme Court, but a great many of 
them have. 

Mr. Candler. Under the language that was suggested a while ago 
you would have to bring a case in order to get a docision before you 
could enforce the statute. A United States district judge in one 
district might construe it in one way, and a United States district 
judge in another district might construe it in another way, and you 
would have to go to the Supreme Court before you would get a final 
decision. 

Mr. Williams. Yes. 
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Mr. Jacoway. The laboring oar would be in the hands of the 
prosecution. You would have to make out your case beyond a 
reasonable doubt ? 

Mr. Williams. They do this. They say that in seizure <*£*»>, 
^here we have held it up in interstate commerce, where, as I hare 
illustrated, we have stopped this bullet on its way to the consumer — 
they say that the burden of proof is more than tne preponderance of 
the evidence, but they do not put it beyond a reasonable doubt- 
They strike a sort of intermediate ground between an ordinary civil 
action and the ordinary criminal prosecution. 

Mr. Jacoway. You have got to make out more than a prima 
facie case. 

Mr. Williams. Yes. 

Mr. Jacoway. You have got to make out a case beyond a fair pre- 
ponderance of the evidence? 

Mr. Williams. Yes. 

Mr. Jacoway. Somewhere between that and beyond a reasonable 
doubt. 

Mr. Williams. Yes, in the seizure cases. Under the other sec- 
tion it is beyond a reasonable doubt. 

Mr. Candler. The purpose and intent of this statute is to protect 
the consumer from the damage he may receive, regardless of the 
intent by which the damage was brought about. 

Mr. Williams. Precisely. 

Mr. Candler. That is what we are trying to get at. 

Mr. Williams. Precisely. Now, with reference to this intent, 

gentlemen, suppose you put in there this language that Mr. Lannen 
as suggested. It, to my mind, carries the intent ba^k to the manu- 
facturer. ^Suppose the manufacturer puts it up and he sells it to a 
wholesaler in New York City, and then the wholesaler ships it in 
interstate commerce. Where is the intent ? If the intent was with 
the original manufacturer we could not catch that fellow, and it 
would allow these "bullets" to proceed; and I am afraid if " intent" 
were put in there we could not secure any effective administration of 
the law. 

Mr. Lannen. Would not that issue be in rem, Mr. Williams i 

Mr. Williams. Yes, the proceeding would be in rem. 

Mr. Lannen. I mean under this law the issue would be in rem ( 

Mr. Williams. Yes. What difference does that make? 

Mr. Lannen. It makes all the difference in the world. 

Mr. Williams. What? 

Mr. Lannen. You try the legality of the can, but you fine the 
manufacturer. 

Mr. Williams. That is just what I have been trying to irnpr*** 
upon these gentlemen. In these seizure proceeding it is the article 
wliich is the offender. The Supreme Court itself has said that th<*«* 
articles are the offenders, they are the outlaws. That i- ju-t the 
point I wanted to bring out. The intent of the manufacturer t a* 
nothing to do with it. It is the^e packages which are \\m burets 
that are turned loose and go to the consumer. It does not m&Mer 
whether they were intentionally turned loo^e; it doe-, not rnatt^r 
whether they were intentionally prepared as an explodif,g b'^et or 
as the result of negligence or accident. 

Mr. Jacowav, You would have to Mop them in the court*, 
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Mr. Williams. That is right. 

Mr. McLavc.iilix of Michigan. The package itself might carry the 
intent f 

Mr. Williams. Well, yes: hut it might not carry an express**! 
intent. 

The Chairman. In the enforcement of the act it would be difficult 
to prove the intent i 

Mr. Williams. Yes. 

The Chairman. And as a practical matter, it would make the law 
inoperative i 

Mr. Williams. Ineffective, there is no doubt about it. 

The Chairman. Is there anything more, Mr. Williams t 

Mr. Williams. Nothing, unless the gentlemen desire to ask some 
questions. 

The Chairman. Do you care to discuss any of these other amend- 
ments that Dr. Alsberg went over* 

Mr. Williams. Do vou moan as to the 

The Chairman. As to "shall" and "may," and others proposed on 
on Monday and Tuesday. There are three. 

Mr. Williams. I believe I did discuss "shall" and "may." 

The Chairman. You were cut off. 

Mr. Williams. I will leave this thought with you, gentlemen, I 
would prefer the word "may" in there, for this reason: It develops 
from wnat Dr. Alsberg says, that the tolerances for particular kinds 
of articles may have to he changed from time to time. If it is manda- 
tory on the department to make a tolerance, and we have not made 
a tolerance that fits that particular article — it may be an article that 
has just come in on the market— and the attorney for the manufac- 
turer may well go into court and say, "You can hot bother me yet. 
The department has not declared a tolerance. The law as contem- 
plated ny Congress has not been carried out by the department, and 
until you declare your tolerance vou can not get me. % That might 
happen, no matter how big a fraud it might be. 

Tno Chairman. One contention is that the Federal Trade Commis- 
sion has the power to regulate what is proposed to correct in this biU. 

Mr. Williams. Yes; 1 believe that objection is made in opposition 
to the whole amendment, The Federal Trade Commission has juris- 
diction of unfair competition methods, I believe that is the language 
of tho statute. The Federal Trade Commission act looks at the 
whole situation from the standpoint of the trade, unfair competition 
within the trade. The law which you have under consideration con- 
templates the situation from the viewpoint of the consumer. What 
might be fair to the trade might not bo fair to the consumer, as I 
illustrated to you a while ago, where I mentioned the case in which 
it was stated to me that all of a certain branch of the trade had agreed 
to slack fill — where this itian told mo it was a standard in the trade. 

The Federal Trade Commission act I do not believe would reach 
that situation. This is from the consumers' standpoint. Tho Fed- 
eral Trade Commission handles the matter from tho trade stand- 
point, and, furthermore, while the illustration that I have given you 
is apt, we might find an agreement between them that they would 
do so and so, and we know we have a lot of agreements these days 
nmong the trade as to different things. Then, too, this procedure 
•Mider this food and drug amendment would allow U9 to stop these 
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rmllets beioare they reached their marks. It 4r?ve> a re!*o: w! 
t>e quick, but wiih this procedure if the manufacturer m^-v^in^v 
-writii the action of the department he can ^rct a hirv t^a.. l"r*der 
i be procedure pursuant to the Federal Trade Commtssior. a^i t^-. 
commission first hies a complaint, and they cite him to a he* tic to 
show cause: the commission then makes a finding. It thr comm**- 
siv>n finds the alleged practice to he unfair competition. t»v^ o^oer 
the manufacturer to desist. If he does not des?<t. then t'v- com- 
mission may file. the record in the circuit court of anneats am\ a*v"*!> 
for an injunction. If the court cran rs the vrpunonon. i; t»v manu- 
facturer obeys it. it is ail ri<rht : ^but if he does not. then t^v i^vo 
cv*t to catch him, and, furthermore., m order to make i« ot v eo»^-o. 
after the iirst order of the Trade Commission is made. tK-> have cot 
to nnd out that he is not obeying that order ir. order to go to the 
circuit court of appeals. 

Mr. Laxxex. You are making an argument there that the Federal 
Trade Commission can not settle these tilings, ano you wan' an 
autocratic power to do it. 

Mr. Williams. Xo. sir; not exactly that. 1 will ^a\ thS. ;M>v >*o 
far as this particular kind of case in concerned thr* ioou m\c. drugs 
procedure is more effective than the Federal Trade Commis^io^ !?^\ . 
Furthermore, the Federal Trade Commission lau can be e> a dec. h\ 
agreement between the parties in the trade a* towh«; shah bo a fair 
practice or an unfair practice, so far as trade compel it ion crocs. T'»at 
is the point. This is quicker action, and a man can eel a ;ur\ trial, 
if he wants it. This procedure is more effective, and is ab*o!uieI\ fair 
to the manufacturer. The honest manufacturer ha> no ean^o to 
complain. 

The Chairman. Have vou anv knowledge of the Fedora! Trade 
Commission taking any action in this matter? 
Mr. Williams. Xo, sir. 

The Chairman. If they follow the practice of the trade, then they 
would have no jurisdiction* 

Mr. Williams. I do not think so, 

Mr. Jacoway. When you speak of the trade, do you moan the 
retail trade or the manufacturing trade i 

Mr. Williams. Of course, that would he determined under the 
Federal Trade Commission act. The wording of the act, V believe, r* 
"unfair competition methods." I think there was some question as 
to what that meant. There was some question a« to the doiiniionem* 
of that, and as to whether it meant simply unfair trade competition, 
I do not know just how it was derided, or whether it was linallv de- 
cided, but I remember there was some discussion as to what it 
meant. But under this proposed procedure, winch I think is simple 
and fair, there would be a proper adjudication of the question, and 
we would get around any combination, and it may he that the Kederal 
Trade Commission can not got around a combination with leforonoe 
to trade practice. 

Of course, if the combination went so far aa to bo a restraint of 
trade the Department of Justice might have jurisdiction under the 
antitrust laws, but I doubt the efficiency of the Federal Trade Com 
mission act, if the trade should agree among themselves what is fair 
competition. HoWever, that is merely an expression of my opinion, 
and I do not know that it has been adjudicated. The proposed 
cedure would be the safe way. 
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The Chairman. What have you to say as to the suggestion that 
the operation of the act be suspended until a certain specified time ? 

Mr. Williams. Mr. Chairman, we all want to be fair. We do not 
want to confiscate anybody's property. We do not want them to 
lose any investments that they may have made. It does seem un- 
fortunate that in order to take care of the fellow who has not intended 
to do wrong we mayhave to let the other fellow get away. 

The Chairman. What language would you suggest ? Have you 
given it any thought ? 

Mr. Williams. I have not given that any thought, but I will pre- 
pare the proper language if you decide on just what you want. 

The Chairman. The committee will be pleased to have your sug- 
gestions. 

Mr. Williams. I think this would be sufficient: 

This act shall not become effective until after the expiration of months from 

the date of its approval. 

I think that would be sufficient. Mr. Horrigan has just made a 
suggestion, and I will give that language a little more thought. 

Mr. Lannen. Mr. Chairman and gentlemen of the committee, it 
seems to me that there has been a lot of inconsistent argument here 
this morning about the use of the word "shall" and about the opera- 
tion of this law, that it could not take effect for a long time, until 
tolerances are established, etc., and things of that kind. If that is 
true, there are a whole lot of manufacturers in this country who have 
been fined without warrant of any law. In 1913 the food and drug 
act was amended so as to define an article of food to be misbranded — 

If in package form, the quantity of contents be not plainly and conspicuously 
marked on the outside of the package in terms of weight, measure, or numerical count: 
Provided, however, That reasonable variations shall be permitted, and tolerances and 
also exemptions as to small packages shall be established by rule* and regulations made 
in accordance with the provisions of section 3 of this act. 

In both of those cases the word " shall" is used. 

Now, then, theplea was made to you to follow the language of the 
old law, by Mr. Williams, because the court might look at the change 
and think that Congress evidenced an intent to place a different in- 
terpretation on the law, and that is the reason why he objected to 
the word "may." That argument is inconsistent because the word 
"shall" is now in the old law, and if you are going to follow the old 
law with respect to the establishment of tolerances, and not mix the 
courts up, you should use the word "shall" because there is identi- 
cally the same provision in the old law as in the proposed law you are 
dealingwith. 

Mr. Williams. I did not say the courts had construed the use of 
the word "shall" in reference to tolerances, but it has construed the 
other language. If you want a decision on that, I shall be glad to 
furnish it. 

Mr. Lannen. I am not speaking about any decision; I am speaking 
about the law itself. 

Mr. Williams. You were speaking about the reasons that I gave 
for that. 

Mr. Lannen. You said that if the committee uses the word "may" 
now in establishing tolerances as to these packages, that the courts 
will think that Congress intended a different meaning from what it 
intended in using the word "shall" in the old law. That is the point 
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you made, if I unoer*iood wu, An J **v to W eon>usieM >*uh that 
proposition, y\>u $houM \:?^ ihe wvmi % * shall** l*er* no%. 

At one lime in the argument of Xlr> Williams he hiatal lhal W 
wanted definite language in oi\W to prevent a*\v mfcfcooueojmow in 
the law. and in order to prevent many trials issues oC f*ol> in u\*ny 
different courts. Gentlemen* this oid food law is a general t\v\l l*\\x 
It involves general issues of facts. Here is one exigence in the defi- 
nition of adulteration of food: %% lf it he mixed* colored. |>o\\deivd. 
coated, or stained in a manner whereby damage or inferiority i$ eou* 
cealedf" That is a nro vision that raises an issue of fao^ 

I have a case of that kind pending rhrht now that I am £>*o\^ *° 
defend over in Grand Rapids* Mich., whew the very proposition ia 
urged by the department mat the product is colored 'so as to conceal 
damage or inferiority or something of that kind, 1 have forgotten 
the language. But it raises an issue of fact. Let me tell you how 
an issue of fact of that kind would come up. Suppose you are put t ing 
out, we will say, a strawberry extract* and it is very highly conceit 
trated, and it has more flavor in it, more real flavor that ine house- 
wife wants than is in an ordinary extract, but it is coin rod, Now, 
the question arises, does that color, the depth of color, indicate to 
the housewife that the extract contains more strawberry flavor than 
it really contains? There is vour issue of fact, and so\vou bring in 
your chemists and they say, ''No; this product, has exactly as much 
flavor, or more flavor, than the color indicates," and tht* Uovonunont 
comes in and says, 4< No; it does not," and the issue roc* to the jury, 
There is your issue of fact. 

This whole existing law is written in general language, with tine or 
two exceptions, where the language is specific. 

That very situation, gentlemen, has led to this nil nation that was 
referred to about the courts looking to the action of Oniigrcss and the 
State legislatures. The tendency of the times has been to puss food 
laws and criminal acts in such broad and general language that it is 
almost impossible to understand what they mean. No lawyer can 
tell in advance exactly what a certain law may mean, and the court 
is often forced to the necessity of going into the history of the ae! to 
find out what the act itself means. 

Now, I say to you, as Congressmen, that that is a bad form of 
criminal law, and it is the kind of law that we are fighting it.K'iin*t 
here. I am asking you to make this law so specific that a reasonable, 
any honest, man can tell what it means. So that his conscience will 
guide him, if nothing else. I know, sitting in my ofliee as an af for 
ney, and all you gentlemen know, that when a man comes in to yon 
with a case that has no merit in it, you know if; and you know 
whether he is trying to deceive or not, and you turn fell him that; 
but when he submits two packages to you and be wants to know 
whether one is. an infringement of the other, or whether one would 
make a person believe that he is getting a thin/ that is in the other 
one, I want to tell you gentlemen that it is n mighty hard prop'Mjf ion 
for an attorney to pass on. The be*d traoV mark attorn*',.; and 
patent attorneys of the country will hold that ow pa' J'a/e k tut m 
fringement of another one, and another attorn*"/ ju-t *•• yood v. id 
holfl that it is not, and do so in pood faith; arid that r* the *jtuaf»on 
which would be created by thin btw urn'"** von "an fr«me i* ro v/m* 
language that will involve the ou^tjon of good fa»fh on lb* part of 
the manufacturer. 
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Mr. Williams made the statement here that no honest manufac- 
turer, as I understood him, was opposed to this law. 

Mr. Williams. I did not say that. I said that no honest manu- 
facturer should worry. 

Mr. Lannen. Should worry. Well, we are worrying. I represent 
several thousands of honest manufacturers who aro worrying about 
this proposed amendment. 

Mr. Williams. I did not mean to question the honesty of your 
clients. 

Mr. Lannen. We are worrying, and we are worrying very much 
about this bill, and the gentlemen who were here the other day — the 
candy people — came over here because they were worrying about this 
bill. 

Now, you say the courts will take into consideration the matter of 
the merits of a case. 1 will give you a concrete case that T tried in 
which the courts did not take into consideration the merits of the 
case, because they could not take them into consideration. In a 
case in Boston, Mass., some years ago, against one of the leading con- 
fectioners of this country, a fine old gentleman — and there is not a 
better gentleman in this country, nor a more honest man — his prod- 
uct was charged with containing talc. The talc was used for polish- 
ing hard candies so as to make them smooth. It was used for me- 
chanical purposes only, it gives hard candies a smooth surface so 
they will not stick together and will keep better and keep from stick- 
ing together, and things of that kind, ft was used mechanically in 
big revolving pans. Confectioners have a round pan that revolves 
and they put the candy in there, and as that candy rubs against the 
sides, which are waxed with beeswax or some other harmless wax, it 
has the effect of polishing the candy nicely. This manufacturer put 
a little talc in there, just a small amount, probably three finger tips 
full to 160 pounds of candy. That left minute particles of that talc 
on the outside of the candy. 

You gentlemen understand what a grain is. A grain is ordinarilv 
about the size of a grain of wheat. That is where the word " grain h 
came from originally. They used in the early days to weigh things 
with wheat giains, so a grain is about the size of a grain of wheat. 
Now, the amount of talc involved in this case, as l remember, was 
a fraction of a grain to a pound of candy, f. am not sure that is the 
fact, because I have not the facts before me, but as l remember it 
now there was a fraction of a grain scattered over the surface of a 

{>ound of candy. This food law provides that an article of con- 
ectionery shall be deemed to be adulterated if it contains, among 
other things, talc. The Government proved that the product con- 
tained talc in the amount that * told you. l made the contention that 
the law was not aimed at that kind of a proposition, but that what the 
law was aimed at was fraud and deception, where a man put in talc 
or some other mineral in the candy to increase its weight and defraud 
purchasers. 

The lower court judge took that same view. We tried the case 
before a jury of 12 men in the United States court. We won the 
C£S3 before the lower court and the jury. The Government appealed 
the case to the United States Circuit Court of Appeals in Boston, and 
the case was reversed by the United States Circuit Court of Appeals 
an;l sent back, for the very reason that the judge in the lower court 
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cook the position that he did. From that dav to this the use <*£ laic 
in polishing candy has been discontinued in the United Stales u* the 
detriment of the entire confectionery industry. Then? h^s newr ta*n 
a substitute found that Trill do the work that the tale trili do; and 
I think that Dr. Alsbersr will tell you that there was no wiony done 
and no harm done in that particular case, hut the court was con- 
fronted with a law that it could not set around and said. "Oom£W$& 
has said that if it contains talc it is ulegah and the Government has 
shown that it does contain talc/' 

Incidentally, talc never was used to make weight in candy or 
anything of that kind, never in the history of the candy industry* 

The history of that particular provision of law fe thfes There Ww* 
two manufacturers in a certain city years ago manufacturing* hard 
candies, and one manufacturer discovered that by putting in * Utti* 
pinch of talc he could polish his goods a little better than anybody 
else. His competitor found that out, and so> when they were parsing 
one of the earlier food laws, in the States, that competitor went to 
the legislature and put in the provision that candy should he deelncd 
to be adulterated if it contained talc. Confectioners went along for 
many years, 25 years or more, and never paid any attention to it 
until the Government brought that case in Boston under a similar 
provision in the national law, and the man was convicted and hts 
name published to the country as a criminal, or a violator, at least* 
of the national food law, for that harmless and innocent act, 

We want to prevent things of that kind in the future, gentlemen* 

Mr. McLaughlin of Michigan. Is it customary to permit an 
appeal in a case where the verdict is not guilty i 

Mr. Lannen. It was a seizure case. That was a proceeding in 
rem against the goods themselves, and in that case the Government 
has the right of appeal. And while you arc speaking about that, I 
want to tell you something about this proposition of having to try a 
case in different districts, because I have nad some very sad experi- 
ences along those lines. 

When the Department of Agriculture comes hero and makes the 
plea to you about this difficulty of having to try cases in different 
districts, I tell you they are leaving a wrong impression, I think it 
is the manufacturer that has to complain about that, not the 
Government. 

Mr. Williams. We have not complained about having to try cam* 
in different districts. 

Mr. Lannen. You told the committee hero that one of the dilli- 
culties in regard to the proposed amendments to the bill would bo 
that you might have to try cases in this district and that district, 
etc., to get court decisions as to certain things in the bill, etc. 

Mr. Candler. I made that suggestion. 

Mr. Lannen. Pardon me. Now, the situation is this, that it is 
the manufacturer that is forced to defend his product and himself in 
different districts in the United States. He is forced to go Homo- 
times thousands of miles away from whore he lives, to a strange court 
and a strange district, and defend his goods; and after ho hat* suc- 
cessfully defended his goods in that particular court in that district, 
often at great expense, he may have, as soon as he gets home, have 
to go and again defend the same goods in some other court, probably 
a thousand miles away from home, among strangers. 
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Mr. Candler. I made that suggestion, if you will pardon me, in 
reference to the construction of tho language you suggested putting 
into this b ill ^ that no one could tell what the judicial construction of 
that language might be, and that one jurisdiction might construe it 
in one way, and another jurisdiction might construe it in another 
way, and f was in favor of the idea of the department to put language 
in it that had already been judicially construed, so you would know 
what it meant when it went into law. 

Mr. Laxxen. I am in favor of that. I am in favor of making this 
law so definite that anybody will understand what it means. 

Mr. Caxdler. In that connection I suggested as an illustration 
the fact that one jurisdiction, in reference to the migratory bird 
laws, had held it unconstitutional, and another jurisdiction had held 
it constitutional, and we did not know what the law was in this juris- 
diction by reason of that fact. 

Mr. Lanxex. I will give you another illustration. Some years 
ago a manufacturer's goods were seized down in San Antonio, Tex. 
The 'manufacturer lived in Chicago. He had a large trade in that 
part of the country. It was necessary for him to go down and defend 
nis goods. He employed an expert at $100 a day, and took him 
down to San Antonio, and he also took me down there to try the case, 
and he engaged a firm of attorneys dim n there, the firm o\ Donman, 
Franklin & McGowan, among the best attorneys in the State. Den- 
man was on the supreme court of Texas for a number of years. 

We waited around the hotel for several days, and finally the case 
came on for trial, and we won it. We had no sooner gotten back to 
Chicago than another case of the same goods, as 1 remember it, 
labeled in the same way, was seized at another place in Texas, over 
at Houston, as I remember it, and the manufacturer came to me and 
said, "What are we going to do? I have already spent $4,000 or 
$5,000 in going down there and trying that case. Must I spend 
$4,000 or $5,000 more to po down there and defend myself again? 
That is a practical illustration. 

I will give you another illustration. There was a shipment of 
goods made from Brooklyn, N. Y., a few years ago, to St. Louis. 
The Government seized the goods in St. Louis, and the case was 
brought into Judge Dyer's court. I went down there and tried that 
case. That was a proceeding in rem, and the court held that the 
thing itself was not adulterated or misbranded; but after that the 
manufacturer in Brooklyn was forced to pay a fine of $100 for having 
shipped that product, after the Federal court in St. Louis held that 
the article was legal. 

Mr. McLaughlix of Michigan. Who imposed that penalty ? 

Mr. Laxxex. One of the district courts in New York. 

I will say, in justice to Dr. Alsberg, that the condition at the pres- 
ent time is not like it was some years ago. He has tried to be fair 
in matters of that kind, as far as he can ; but when it comes to arguing 
the principle involved, I want to say that the manufacturer is the one 
that has the complaint about trying cases in different districts, and 
not the Government. 

Now, gentlemen, in regard to good commercial practice, we all 
know, as attorneys, at least, that good commercial practice has been 
resorted to in trying cases in every State in the Union. When a 
question arises as to what is the standard for goods sold, or what a 
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trade custom is as to selling goods, the courts have looked to trade 
custom — such as to establish what a bushel of wheat is. That has 
always been the custom of the courts of this country in the absence 
of specific statutes. 

|l Mr. Williams. Is there not a difference between established cus- 
tom and what might be considered in some men's minds to be good 
commercial practice ? 

Mr. Lannen. Well, I was going to suggest an amendment to make 
it read, "Well established and well recognized good commercial 
practice." 

Mr. McLaughlin of Michigan. Suppose there was a case like this, 
where the trade all agreed to a certain practice, and they all followed 
it, but it was unfair and perhaps fraudulent as to all of them; what 
would you say ? 

Mr. Lannen. I would say that that assumes that every food manu- 
facturer in the United States is a dishonest man, and I deny it. 

Mr. McLaughlin of Michigan. Many of these gentlemen come here 
saying that they put a third or a quarter of the full amou t of potato 
chaps in that package, and that they all do it. Do you justify it ( 

Mr. Lannen. Let me ask a question about that particular package. 

Mr. McLaughlin of Michigan. Was that justified ? 

Mr. Lannen. I did not hear anybodv sav that thev all did it. Dr. 
Alsberg, do you know whether there were any other of those packages 
found in this market ? 

Mr. Alsberg. I do not know about those potato chips. That is an 
article of rather limited sale, but it is a fact that not very long ago 
the 'slack filling of small packages of spices was universal, and the 
manufacturers admitted it was universal till the Bureau of Chemistrv 
stepped in. Before the war it was very widespread, but not universal, 
and during the war it became universal: but now the packers are 
going back to f ully filled packages. 

With reference to the potato chips, I do not know. Tnat is an 
article of which there is not a very large sale. 

The Chairman. One of the caridv manufacturer* testified that he 
was forced by the trade to use a false bottom. 

Mr. Lannen. Yes: an r l that has been discontinued. I am not 
defending that. We have been fighting that in the trade harrier than 
Dr. Alsberg has. We do n^t stand for that. 

Now. then, it seems to rne that Mr. Williams has not conceded any- 
thing here that has been suggested. There have been some very 
reasonable suggestions made here, it seems to me. If you wi:l simmer 
it down, his proposition is this, as I understand it. that he wou;d 
denv to anvbodv the right of trial in court and have vou frame tf,is 
law so the department can enforce wnat they consider to be XUf* law. 
or what thev think the law outfit to be. without giving a man a trial 
in court. 

Mr. McLaughlin of Michigan. Do vou nv-an t > ^av that tr.^re is 
something in here tr.at wou-d forbid v >ur fii'-nt a trial in court { 

Mr. Lannen. No: but you are trving to nave tr.e law so framed, 
according to the am^-n Jm^r.t. tr.at ft w#uid enminate 'o»:rt *na.^. 

Mr. Williams. My o>arfrie:ii. I have t »>i y ou tr.at tr.is pro*-e*:;re 
would give a man tr.e n^.'.t of jury trial, ani r.e would not g*» ;*. ur.d^r 
the Federal Trade Commission act. How did vou get tr.at ; 
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Mr. Lannen. Not a jury trial, but only a trial before a jury. 
What is the jjood of giving a man a jury trial in court if you make 
the law so strict here that he has* not any defense ? That is the point 
I am making. What is the use of a candy manufacturer going into 
court 

Mr. Candler. Let him obey the law, and he will not need to make 
any defense. 

Mr. Lannen. That raises a question of what the law is. Obey a 
reasonable and sensible law; yes. An analogy would be that there 
would not be any murders committed or any robberies committed at 
night if you passed a law to provide that every citizen must be locked 
in his home at night and not permitted to walk about. 

Mr. McLaughlin of Michigan. Even in criminal cases, where its is 
necessary to prove intent, is it not held that a man is held to have 
intended the reasonable consequences of his act ? 

Mr. Lannen. Yes; that is true to a certain extent. 

Mr. McLaughlin of Michigan. Now, they put out a package that 
will absolutely deceive. 

Mr. Lannen. Yes. 

Mr. McLaughlin of Michigan. That is the result and effect of the 
use of such a package. 

Mr. Lannen. I am not defendingthat package. 

Mr. McLaughlin of Michigan. Would it be necessary and proper 
to go back and find out what was in the mind of the man who made 
that if the absolutely uniform and inevitable result of what he had 
done led to deception ? 

Mr. Lannen. No, Mr. Congressman; that is what led me to Sug- 
gest the amendment that I did this morning. 

Mr. McLaughlin of Michigan. If I am wrong about that, tell me 
wherein I am wrong, and I will listen to you. 

Mr. Lannen. You are not wrong; you are right, Mr. Congressman. 

Mr. McKinley. Did he not say in his suggestion here on the bot- 
tom of page 3, "if it evidences a fraudulent intent" ? 

Mr. McLaughlin of Michigan. That takes it back to the intention 
that was in the mind of the manufacturer. 

Mr. McKinley. No; if it evidences a fraudulent intent. 

Mr. McLaughlin of Michigan. I did not notice that Mr. Lannen 
was disposed to accept my suggestion of an amendment there, and I 
gathered that he insisted on such words as would make it necessary 
to prove the intent of the manufacturer. 

Mr. Lannen. Well, I said this, that I agree with you. I said that 
if the word "calculated" will catch fraud and not catch the innocent 
man, then I agree with you, but when it comes to the point where the 
Government can convict a man on some mere quibble, regardless of 
fraud, or anything else, and regardless of any real harm done to a 
purchaser, I object; and thev could do that under this law as it is 
drawn now, just as they got the candy man under the law, in Boston, 
for a mere quibble. 

Now, I want to guard against that, I want to guard the honest 
manufacturer, and I do not want to defend the crook, and I ask you 
to draw the law so that it will not enable the Government to convict 
a man for a mere quibble. 

Mr. McLaughlin of Michigan. I do not want to have any law 
written that will embarrass or permit of embarrassment to any 
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honest dealer carrying on hid legitimate trade. I do not believe in 
Government ownership or Government control, or Government inter- 
ference with business, or in any exercise of control over business, 
unless it is absolutely necessary, but it seems to me that when the 
trade puts a package or a product onto the market in such a form 
that people would naturally be deceived, then I think the practice 
itself ought to be tried, and not the man himself. 

^ Mr. Lannex. I agree with you folly and absolutely. There is no 
difference of opinion between us on that. 

Now, I will say this, that if you want, I can send vou notices of 
judgment sent out by the United States Agricultural Department, 
stating the facts in cases that have been tried where the defendant 
has been convicted, send you many of them, that will convince yon 
that cases have been brought by the Government repeatedly, and 
men fined, usually by default, for mere quibbles or mere trifles or 
frivolous* things, absolutely frivolous in the mind of any reasonable 
man. I will send you those notices of judgment as soon as I can get 
time to get the data together if you want them. 

Mr. Candler. An individual case might appear to be frivolous, 
but the collective cases might be very important. Sometimes it is 
necessary to bring a case in reference to a matter of seemingly small 
importance, in order to determine what is necessary in order to 
protect the general public. 

Dr. Alsberg. Mr. Chairman, in that connection, may I advert to 
this talc polishing case which Mr Lannen has described? I think 
Mr. l^annen has stated the facts so far as he has diem, absolutely 
correctly. I think what he stated about this very small amount of 
talc that is present in the candies is correct That it is harmless is 
also correct. Hie case was brought originally — and I am speaking 
about this because it all happened before I was Chief of the Bureau of 
Chemistry, and I personally had nothing to do with it — the case warn 
brought because the law specifically prohibits talc in confectionery, 
as it specifically prohibits alcohol and a number of other materials to 
confectionery. ~ The Department at that time felt that this was a 
specific instruction on the part of Congress that no tale shall be wed, 
and that there was no discretion so far as the department was con- 
cerned, since the law was absolutely specific on the point. 

The case was brought, and it was lost, was it not, by the Govern- 
ment in the lower coort t 

Mr. Lunmr. Yes. sir: the jury found in oar favor, and ao did the 
judge in the lower court. 

Dr. ALsmaro. The department wanted to take it to the higher 
court because it wanted to get the question settled bv the circuit 
court so that it would have definite hwtrrjruoo from the mart as to 
the interpretation of the law. The case was appealed. I beiiev*. 
either before or jtt?t about the time I came into toe bureau, mad we 
were ail t«t much astonished that the Ctrenst CVm of Aopeab 
reversed the decision of the lower court. It did v> hrnrwu t£e taw 
is ateotuteiv spef^fje on the 3nh;«elL The matter is trivial, die a^tter 
is unimportant, but the law u specific on the point. mn*i th* <it>mrt- 
ment has no diseretion in the matter. It h*>perf to he zrven tiiaereoon 
bv having- the fzAzment «rf the k*wer court afikrmedf by the cfrerni 
court. b«it the circiiit crjr^rz did not taice the same viesraa the 1< 
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court, and the only way in which the matter can be handled at the 
present time is by amending the law as it now is, and striking out the 
prohibition of talc in confectionery in the law. 

Mr. Williams. At the time we appealed that case was there not 
also some question as to the use of other minerals in candy? 

Dr. Alsbebg. The provision of the law under consideration 
involves the use of mineral matter in candy, and enumerates what at 
that time were believed to be objectionable mineral substances in 
candy. Talc is one of them. I agree with Mr. Lannen in everything 
he says, but I wish the committee to understand that while it is a 
trivial matter it has been specifically acted on by Congress, and we 
have not any discretion in the matter. There are other mineral 
substances that we are not objecting to. For instance, as Mr. 
Lannen knows, in the industry he is representing it is customary to 
work hard-boiled candies on a slab of marble while they are hot, in 
shaping them into sticks, and so on. Candy makers are using 
mineral oil to lubricate the slab. The amount of mineral oil that gets 
into the candy is negligible and harmless, and we are not objecting 
to its use. There is no specific provision in the law covering this 
practice, but this talc matter is different. The law says there shall 
not be any talc, and the courts have said we have not any discretion 
in the matter. 

Mr. Candler. The law says you can not use any talc at all of any 
kind. 

Dr. Alsberg. That is the question. 

Mr. McLaughlin of Michigan. It is a very difficult matter to define 
different grades of crime bylaw. Under tne common law there are 
many crimes in which there are no grades. There are no grades in 
the crime of assault and hattery. If I touch a man like that [indi- 
cating) without any right to do it, it is an assault and battery, just the 
same as if I struck a blow sufficient to knock a man down. There 
are no grades in it, and I think it would be verv difficult to write 
into a statute different grades of some of these alleged offenses. 

Mr. Lannen. You would not say, Mr. Congressman, that if you 
touched a man like that in a friendly way, it would be an assault 
and battery I It would have to be with malicious intent. 

Mr. MoLaitghlin of Michigan. If Mr. McKinioy did not wish me 
to touch him, I would have absolutely no right to do so, and if I did, 
it would be an assault and battery. 

Mr. Lannen. There would have to be some malice shown even in 
that instance, as I understand the law. 

The Chairman. Is that all yoa desire to say, Mr. Lannen ? 

Mr. Lannen. Just this in regard to Dr. Alsberg. We do not want 
to put his department in the position again where he will have to 
( prosecute innocent products, and where he will have to prosecute a 
just and innocent man or prosecute a package because it may mislead 
the housewife in an innocent way, without any harm being done. 
That is the point I want to make. 

The Chairman. The committee is very grateful to you, gentlemen. 
This will conclude the hearings on H. K. 8954. We will now hear 
Mr. Bee on another matter. In the morning the committee will meet 
at 10 o'clock to take up the proposed amendments to the pure food 
and drugs act. 

(Thereupon the committee proceeded to take up a different 

tatter.) 
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and instructed the chairman to *wnt:t*>do<* the Ivitt ** *YftevhW 
by the committed and reiport the same favorfthly to the H<w*\ 
" rrr ^ amended hill is as foll<ws:> 






st adalnratort 



awttaa **?**«* «*WWM f1 a* *<* Mr nrmattat th* mvmta*fflrt> i*to, * r 
ftsd «t mfetorvftfaA «r r>ftt*Mt<Mi* or <t*w*H*m* fo*<ta, ilritM. wi«<i(^mM. fad 
traaV thsrita, utA tor ether parf**!*," *wwvm tarn M, iita, *yw SWUM** 



Be tiemms&fylte Smite mdJTfmmtfR*prmmt*ti*>**<rfth+ tfoitrt titotoi tf A**frt#i 
em OMfw ntwifclrf, That section S of en act entitled •• An act for preventing the 
manufacture, sale, or transportation of adulterated or misbrandod or poisonous or 
delete ri ous foods, dross, medicine and Honor*, end for regulating <r*uV thoroin, 
and for other purposes/' approved June ,10, 190ft, and amended by the act of March A, 
1913, be, and the same is hereby, amended in the following particulars: 

(1) By striking out the period at the end of paragraph ^Mecond." in *ahl section *, 
in case of foods and inserting in lieu thereof a semicolon, and adding the following 
•clause: "or if it be in a container so made, formed, or shaped an likely to do««>lve tw 
mislead the purchaser as to quantity, Quality, *Ue, kind, or origin of thn food therein," 

(2) By adding at the end of section 8, in case of food, an amended, a now paragraph, 
as follows-: 

"Fifth. If in the package form, and irrespective of whether or not the rjnantHy 
of the contents be plainly and conspicuously marked on the outside of the pa"*ag« III 
terms of weight, measure, or numerical count, an provided in iMragraph M Third H 
of said section 8 as amended, the package be not fill ml with the food it purport to 
contain: Provided, however, That reasonable variation* and tolerant* may m estah 
lished by rules and regulations made in accordance with the provision* of sei'tlon 
of this act." 

Provided, however. That no penalty of fine, imprisonment, or t>on fixation shall he 
^enforced for any violation of the provisions of this amend ment an to domestic prod M" la 
shipped in interstate commerce or sold or offered for sale in the District of ('oliimhle 
or in the Territories of the United State* prior to or within si* months affer the enaH, 
ment hereof, or as to products infportod prior to or within six months from the miaH 
ment hereof: And provided further, That nothing in this amendment shall affe«l or he 
construed to affect any violation of tho food and drugs act of iutw H0 f 1000, as h<»rt 
tofore amended, or impair or be construed to impair any right of action or rem*djr 
thereunder. 
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